No. 15158 


Anited States 
Court of Appeals 


for the inth Circutt 


etl. 27 7e 
WAYNE P. KELLEY, Appellant, 


VS. 


UNITED STATES OF AMERICA, Appellee. 


Transcript of Record 


In Two Volumes 


VOLUME I. 
(Pages | to 450, inclusive) 


Appeal from the United States District Court for the 
District of Nevada 


= | ee 
DECG- 3 1956 
pAUL PR: QO’ BIEN, Crier 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. —11-20-56 


No. 15158 


Anited States 
Court of Appeals 


for the Minth Circuit 


oy 


WAYNE P. KELLEY, Appellant, 


VS. 


UNITED STATES OF AMERICA, Appellee. 


———— ooo 


Cranscript of Wecord 


In Two Volumes 


VOLUME I. 
(Pages | to 450, inclusive) 


ed 


Appeal from the United States District Court for the 
District of Nevada 


INDEX. 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems 
to occur. | 


PAGE 
Appeal: 
Certificate of Clerk to Transcript of Record 
OMe es cf Cua kas 4 eee 16 
DONC CMO lites I. 2x 48s oes ee nes 


Order on Motion to Prosecute Appeal on 
Typewritten Record and for Use of Exhib- 
ium Orica Fomm on (USCA). 892 


Orders Extending Time for Filing and Dock- 
Gtine TecordeGgits.. .aeeeeae ee <a 15 


Statement of Points on Which Appellant In- 
bends, to.Relyson, (Uses): Geer ecee ee 893 


Certificate of Clerk to Transcript of Record... 16 
Cramanalniormation ...... . eee 3 


Instructions to the Jury Requested by Defend- 


OUD eee ee So os ole 6 
eaieanent: and. (Ommitment eee nee od. 8 
Names and Addresses of Attorneys........... 1 


OU C2600] Sine, a4 | an 13 


aL, 
Order Wenyine Motion for New Trial. 7. j2-e 


Order on Motion to Prosecute Appeal on Type- 
written Record and for Use of Exhibits in 
Oncimal Horm (USCA) 2 23eas.. eee 


Orders Extending Time for Filing and Docket- 
ine Record om Appeal... 0. ...5 4: se. ee 


Statement of Points on Which Appellant In- 
tends to ely (USCA). 4. ..2.. 25... aaae 


Transcript of Proceedings and Testimony..... 


ips lamloryse) (rome Je leubeyiaa ar 2 
52—Letter Addressed to ‘‘Dearest Mother’’ 
Signed “Your Son” Postmarked Feb. 
A OS Os Wei cof ole een eee oes ae 


56—Letter Addressed to “‘Dear Grand- 
man” Signed “Wayne, Betty & Doc’’ 
Postmarked 5 p.m. 1983 22525 3 


58—Counter Affidavit of Motion for Al- 
lowances, etc., Wayne P. Kelley vs. 
Maxine L. Kelley, Filed March 138, 
DAG ecco aun tee: 0): ia 


118—Summary of U. 8S. Government 
Bonds, Wayne P. Kelley...... 73a 


125—Satisfaction of Judgment Filed May 
16, 1950, Elsbeth Frances Kelley vs. 
Weayne P. Kelley..9°7.....7. 7. ae 
132—Computation of Income (Specific 
Item Method) 1949 Through 1952 


892 


893 


128 


145 


243 


Made Up by Forrest B. Calkins. . .547-550 


lil. 
Transcript of Proceedings—(Continued) : 
Eryhibits for Plaintiff— (Continued) : 


133—Computation of Net Income (Net 
Worth Method) 1949 through 1952 562-567 


135-——Letter on Letterhead of Wayne P. 
Kelley Addressed to ‘‘Dear Wayne 
and Winkie’ Signed “Dad,” Dated 
Aor WG, 1940. ..... «es eee 829 


Exhibits for Defendant: 
C—lLast Will and Testament of Iva P. 
Kelley (Partial) .. 2g eee 231 


X—Statement Made by Dr. Wayne P. Kel- 
ley re Airplane Expense, Dated Jan. 
BOG ea ee vn 2 661 


Z—(Partial) Final Deeree of Divorce, 
March, 1940, Elsbeth Frances Kelley 


ws. WWiayne P. Welley. 3 ee 701 
imicimucions to the Jury.,..92 eee 849 
Opening Statement on Behalf of Plaintiff 

(UiiLns ESS 10 erent ss awa SG 17 
Witnesses: 


Aizzi, Lino 


S(1IVECE occ a a ces ca ee 153 
Bennett, Howard A. 

—direct ...... So ol ee ge ne ere 91 

S-CEOSS: 4... (Passe eee 107 

—Tedirect .2..<¢a. See eee 112 


lv. 
Transcript of Proceedings—(Continued) : 


Witnesses—(Continued) : 


Black, Robert 


olives ier wun eer sae 359, 371, 386, 434 
—cross 407, 418, 436, 458, 466, 483, 496, 519 
SE PeUureCt fe eiei: ste eee aie 526 
SET CCLOSS” 4 vcadee s 6 cis eck ee cee Do 
S=TeMiuval, CITC... ec ae. +20. ee 837 
CLOGS ete aa een re Tee Oe 841 


Calkins, Forrest B. 
= (CCl cy cee sles ee 542, 572, 586 
== CLOSSey ts Es 3s © ee ee ee ee 089 


Driscoll, Ann 


hi a ee a ne 182 
S=CVOSS? chi aS oayaat on 1 Os nomueea ue 187 
Dupuis, Mrs. Phylhs 
—<irect (Maxwell) 2.2.2.5: 2555 206 
—@ijoss (ons€) sci. see ns ale ee 210 
—fedirect CMfaswell) © gene... ee 214 
—=Fecross: (Lohse) a2 tae... .4 cee eee ail 
—— (ime Gis io tS@ jase eens 3 Ae 216, 233 
——cross (Miggwell) 2.......2)298 > ee US) 


rediaect ClLONS¢ amo)... .- 2.3 241 


v. 
Transeript of Proceedings—(Continued) : 
Witnesses— (Continued) : 


Erickson, Robert M. 


=) UMeiG 0 2 as near Pes. A ee 42 
(Cl Osan a nnn Prone ihe. 5 Cae 45 
SRO OMECC teen 2.5 224 Ne eeee eee ts 46 
Green, Harry M. 
UNG) 244, 270, 275, 289, 314 
SSEROSS Si. a. ads ye Wee 316, 350 
=—FCCITECL? 2. Sulina $14 ke ee eee 304 
SEERGGEOSS GOEL cs Ste. sa sn kee eee eee 306 
=rehuttal, direct ....«.520.95 eee ee 831 
Heppner, Vernon 
=U eChy a as soe ak oe ¢ Ree 202 
SHO SS yc tea a7 Aue ane ee a) 


Hill, Helen L. 
S=CINOCL ss wha see ae ee 
SE GVOSS.. 6%. cs ba ewe «1 net ace ae 


Hinote, Joe 


SS GNROCH ccs av abs + eee oe 66, 


S—=CVOSS a ogc he Slee ee ee eee eee 


Johnson, Arthur W. 
S=(irecth sana + aoe bao eee 


Kelley, Mrs. Lois K. 
==(irett 2. shaun s+ 2 See ee 
SSCPOSS” 2 0. ccs ne ene eee 


va 
Transcript of Proceedings—(Continued) : 
Witnesses—(Continued) : 


Kelley, Dr. Wayne P. 


CACC igen as i RM a 647, 671, 688, 
BCD RS saree cae eter (ot eaiaaes 712, 724, 756, 
SS yedirect, sees + 2. Dee eee 
ECON OSS eta eee ice ou:52) eek eee 


Kelley, Winfield O. 
eee CC UMP ce Urey ss vorceal yt oe 
S=CHOES items a coos Deano ae 


Lyon, Stanley L. 
SI OCE! 9 alata eee ame 211), Tie 
SCS rane ata es v9 ae Se 


Martinelli, Ernest 
PUM PEC Leas aeons seis baka, sues Gee gee 


McKaig, George B. 
= CINE CT D225 cy Sek idan on ee 
i eee, 


McKnight, Mareuerite 
==(RGCL . eee a ae ee 
<0 OSS" Baa nthe ee o.nc ee 


Melvin, Don 
—= (OCs 2 ts ah we Sa occ, Boe 


S07 


Vi. 
Transcript of Proceedings—(Continued) : 
Witnesses—(Continued) : 


Moore, Mrs. Elsbeth 
— (sn ia CU W ese MR eee 2 ees ee 826 
QOS: ESRI ara armrmre raris 6 “te rte, Ay 830 


Norris, William T. 


eC Olle cman iyhier tea «gees eer 63 
Rathmann, George 

(600 ae ees a eet ee 60 
Tracy, Mrs. Bessie M. 

C12 C| eileen ce 116 

P= CT OSS ies. dn 03 oe 132 

S—revieiole CIvect .......¢) aan ee 815 

SS TSS wea: w. w.inise. s « ieee 823 


Villars, Esther 8. 
SS CARCCLS eccalt Vs. ce ee eee eee 202 
SS CROSS: bcs. . ee ee eee 204. 


Wilson, Russell H. 


P(N CU trodes Si coos 12, 
SOE SS oe cists vy a ee 86 
P= TOCITOCH . sis 2 a ee 90 


NAMES AND ADDRESSES OF ATTORNEYS 


GEORGE LOHSE, 
Attorney at Law, 
40 West First St., 
Reno, Nevada, 


SPURGEON AVAKIAN, 
Attorney at Law, 
Financial Center Bldg., 
Oakland, Calif., 

For the Appellant. 


CHARLES K. RICH, 
Ass’t. Attorney General, 


JOSEPH M. HOWARD, 
Attorney, 
Department of Justice, 
Washington 25, D. C. 


FRANKLIN RITTENHOUSE, 
United States Attorney, 
Post Office Building, 

Reno, Nevada, 


CLYDE R. MAXWELL, JR., 
Assistant Regional Counsel, Internal Revenue 
Service, 
870 Market St., 
San Francisco, Calif., 
For the Appellee. [1] 


* Page numbers appearing at foot of page of original Transcript 


of Record. 


In The United States District Court For The 
District of Nevada, Northern Division 


No. 12886 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


ea NE PO KELLEY, Defendant. 


CRIMINAL INFORMATION (for violation of 
Sec. 145(b), Internal Revenue Code 1939; 26 
U.S.C., Sec. 145(b) ). 


First Count 

The United States Attorney charges: 

That on or about the 13th day of January, 1950, 
in the District of Nevada, Northern Division, 
Wayne P. Kelley, late of Reno, Nevada, who during 
the calendar year 1949 was married, did wilfully 
and knowingly attempt to defeat and evade a large 
part of the income tax due and owing by him and 
his wife to the United States of America for the 
calendar year 1949, by ‘filing and causing to be filed 
with the Director of Internal Revenue at Reno, 
Nevada, a false and fraudulent joint income tax 
return on behalf of himself and his said wife, 
wherein it was stated that their net income for said 
calendar year was the sum of $4,163.66 and that the 
amount of tax due and owing thereon was the sum 
of $392.38, whereas, as he then and there well knew, 
their joint net income for the said calendar year 
was the sum of $11,525.66, upon which said net 
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income there was owing to the United States of 
Ameriea an income tax of $1,833.22. [2] 


(In violation of Section 145(b), Internal Revenue 
Code (1939); 26 U.S.C., Section 145(b).) 


Second Count 

The United States Attorney further charges: 

That on or about the 18th day of March, 1951, in 
the District of Nevada, Northern Division, Wayne 
P. Kelley, late of Reno, Nevada, who during the 
calendar year 1950 was married, did wilfully and 
knowingly attempt to defeat and evade a large 
part of the income tax due and owing by him and 
his wife to the United States of America for the 
ealendar year 1950, by filing and causing to be filed 
with the Director of Internal Revenue at Reno, 
Nevada, a false and fraudulent joint income tax 
return on behalf of himself and his said wife, 
wherein it was stated that their net income for 
said calendar year was the sum of $10,125.20 and 
that the amount of tax due and owing thereon was 
the sum of $1,441.78, whereas, as he then and there 
well knew, their joint net income for the said eal- 
endar year was the sum of $22,576.95, upon which 
said net income there was owing to the United 
States of America an income tax of $4,833.98. 


(In violation of Section 145(b), Internal Revenue 
Code (1939); 26 U.S.C., Section 145(b).) 


Third Count 
The United States Attorney further charges: 
That on or about the 15th day of March, 1952, in 


United States of America D 


the District of Nevada, Northern Division, Wayne 
P. Kelley, late of Reno, Nevada, who during the cal- 
endar year 1951 was married, did wilfully and 
knowingly attempt to defeat and evade a large part 
of the income tax due and owing by him and his 
wife to the United States of America for the calen- 
dar year 1951, by filing and causing to be filed with 
the Director of Internal Revenue at Reno, Nevada, 
a false and fraudulent joint income tax return on 
behalf of himself and his said wife, wherein it was 
stated that their net income for said calendar year 
was the sum of $23,085.66 and that the amount of 
tax [3] due and owing thereon was the sum of 
$5,658.40, whereas, as he then and there well knew, 
their joint net income for the said calendar year was 
the sum of $28,102.56, upon which said net income 
there was owing to the United States of America 
an income tax of $7,684.10. 


(In violation of Section 145(b), Internal Revenue 
Code (1939); 26 U.S.C., Section 145(b).) 


Fourth Count 

The United States Attorney further charges: 

That on or about the 16th day of March, 1953, in 
the District of Nevada, Northern Division, Wayne 
P. Kelley, late of Reno, Nevada, who during the 
ealendar year 1952 was married, did wilfully and 
knowingly attempt to defeat and evade a large part 
of the income tax due and owing by him and his 
wife to the United States of America for the calen- 
dar year 1952, by filing and causing to be filed with 
the Director of Internal Revenne at Reno, Nevada, 
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a false and fraudulent joint income tax return on 
behalf of himself and his said wife, wherein it was 
stated that their net income for said calendar year 
was the sum of $38,562.68 and that the amount of 
tax due and owing thereon was the sum of 
$13,967.98, whereas, as he then and there well knew, 
their joint net income for the said calendar year 
was the sum of $45,058.42, upon which said net 
income there was owing to the United States of 
America an income tax of $17,942.22. 


(In violation of Section 145(b), Internal Revenue 
Code (1939) ; 26 U.S.C., Section 145(b).) 


FRANKLIN RITTENHOUSE 
United States Attorney 
/s/ By STANLEY H. BROWN 
Assistant U. 8. Attorney 
Duly verified. 


[Endorsed]: Filed Oct. 7, 1955. [4] 


[Title of District Court and Cause. ] 


Defendant’s Requested Instruction No. 24 

If a witness who could provide testimony which 
would be material to some issue in the case has 
not been called as a witness by the government, 
and the failure to call him has not been explained 
to your satisfaction, you may infer that his testi- 
mony, if produced, would be adverse to the govern- 
ment, since the government has the burden of proof 
throughout all stages of the trial. 

Refused. [6] 
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Defendant’s Requested Instruction No. 28 

The defendant is charged in this case with wil- 
fully attempting to evade and defeat his income 
taxes for each of the years 1949, 1950, 1951, and 
1952. This offense is defined in the law as a felony. 
The law permits you, if you so desire, to find him 
guilty of certain lesser offenses which are misde- 
meanors, rather than finding him guilty of the 
felony alleged in the information. Accordingly, if 
you are not convinced beyond a reasonable doubt 
that the defendant is guilty of the felony offense 
alleged in the information with respect to any or 
all of these years, you may find him guilty of either 
one of the following misdemeanor offenses if you 
are convinced beyond a reasonable doubt that he 
is guilty of such misdemeanor offense. The two 
misdemeanor offenses, of which you may find the 
defendant guilty, instead of finding him guilty of 
the felony charge, are as follows: 

(1) A wilful failure to pay his correct income 
tax for any of the years involved in the information, 
and 

(2) The delivery of a false or fraudulent return 
to the Collector or Director of Internal Revenue 
with intent to defeat or evade the assessment in- 
tended to be made by the Collector or Director 
of Internal Revenue of the amount of tax owing 
by the defendant. 

Sections 145(a) and 3616(a), Internal Revenue 
Code of 1939. Rule 31(¢), Federal Rules of Crim- 
inal Procedure. 

Refused. [7] 
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VERDICT 
We, the Jury in the above-entitled case, find the 
defendant, Wayne P. Kelley, is guilty as charged 
in the First Count of the Information; is guilty 
as charged in the Second Count of Information; 
is guilty as charged in the Third Count of the In- 
formation, and is guilty as charged in the Fourth 
Count of the Information. | 
Dated this 13th day of April, 1956. 
/3/ CLARENCE K. JONES, 
Foreman. 
[Endorsed]: Filed April 18, 1956. [8] 


United States District Court 
for the District of Nevada 


No. 12,886 
Viol. See. 145(b), Title 26, U.S.C. 


UNITED STATES OF AMERICA 
Wi 
WAYNE P. KELLEY 


JUDGMENT AND COMMITMENT 


On this 27th day of April, 1956, came the attor- 
ney for the government and the defendant appeared 
in person and with counsel, namely, George Lohse, 
fisq., and Spurgeon Avakian, Esq. 


United States of America 9 


It Is Adjudged that the defendant has been con- 
victed upon his plea of Not Guilty and a verdict of 
Guilty of the offense of 


Count One 

That on or about the 13th day of January, 1950, 
in the District of Nevada, Northern Division, 
Wayne P. Kelley, late of Reno, Nevada, who during 
the calendar year 1949 was married, did wilfully 
and knowingly attempt to defeat and evade a large 
part of the income tax due and owing by him and 
his wife to the United States of America for the 
calendar year 1949, by filing and causing to be filed 
with the Director of Internal Revenue at Reno, 
Nevada, a false and fraudulent joint income tax 
return on behalf of himself and his said wife, 
wherein it was stated that their net income for said 
ealendar year was the sum of $4,163.66 and that the 
amount of tax due and owing thereon was the sum 
of $392.38, whereas, as he then and there well knew, 
their joint net income for the said calendar year 
was the sum of $11,525.66, upon which said net in- 
come there was owing to the United States of Amer- 
ica an income tax of $1,833.22. In violation of Sec- 
tion 145(b), Internal Revenue Code (1939); 26 
U.S.C., Section 145(b). 


Count Two 
That on or about the 13th day of March, 1951, in 
the District of Nevada, Northern Division, Wayne 
P. Kelley, late of Reno, Nevada, who during the 
ealendar year 1950 was married, did wilfully and 
knowingly attempt to defeat and evade a large part 
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of the income tax due and owing by him and his 
wife to the United States of America for the cal- 
endar year 1950, by filing and causing to be filed 
with the Director of Internal Revenue at Reno, 
Nevada, a false and fraudulent joint income tax re- 
turn on behalf of himself and his said wife, wherein 
it was stated that their net income for said calendar 
year was the sum of $10,125.20 and that the amount 
of tax due and owing thereon was the sum of 
$1,441.78, whereas, as he then and there well knew, 
their jomt net income for the said calendar year 
was the sum of $22,576.95, wpon which said net in- 
come there was owing to the United States of 
America an income tax of $4,833.98. In violation 
of Section 145(b), Internal Revenue Code (1939) ; 
26 U.S.C., Section 145(b). 


Count Three 


That on or about the 15th day of March, 1952, in 
the District of Nevada, Northern Division, Wayne 
P. Kelley, late of Reno, Nevada, who during the 
ealendar year 1951 was married, did wilfully and 
knowingly attempt to defeat and evade the large 
part of the income tax due and owing by him and 
his wife to the United States of America for the 
calendar vear 1951, by filing and causing to be filed 
with the Director of Internal Revenue at Reno, 
Nevada, a false and fraudulent joint income tax re- 
turn on behalf of himself and his said wife, wherein 
it was stated that their net income for said calendar 
year was the sum of $23,085.66 and that the amount 
of tax due and owing thereon was the sum of 
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$5,658.40, whereas, as he then and there well knew, 
their joint net income for the said calendar year 
was the sum of $28,102.56, wpon which said net in- 
come there was owing to the United States of 
America an income tax of $7,684.10. In violation of 
Section 145(b), Internal Revenue Code (1939) ; 26 
U.S.C., Section 145(b). 


Count Four 

That on or about the 16th day of March, 1953, in 
the District of Nevada, Northern Division, Wayne 
P. Kelley, late of Reno, Nevada, who during the 
ealendar year 1952 was married, did wilfully and 
knowingly attempt to defeat and evade a large part 
of the income tax due and owing by him and his 
wife to the United States of America for the eal- 
endar year 1952, by filing and causing to be filed 
with the Director of Internal Revenue at Reno, 
Nevada, a false and fraudulent joint income tax re- 
turn on behalf of himself and his said wife, wherein 
it was stated that their net income for said calendar 
year was the sum of $38,562.68 and that the amount 
of tax due and owing thereon was the sum of $18,- 
967.98, whereas, as he then and there well knew, 
their joint net income for the said calendar year 
was the sum of $45,058.42, upon which said net in- 
come there was owing to the United States of 
America an income tax of $17,942.22. In violation of 
Section 145(b), Internal Revenue Code (1939) ; 26 
U.S.C., Section 145(b). 


as charged in the Information, and the court hav- 
ing asked the defendant whether he has anything 
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to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or 
appearing to the Court, 

It Is Adjudged that the defendant is guilty as 
charged and convicted. 

It Is Adjudged that the defendant is hereby com- 
mitted to the custody of the Attorney General or 
his authorized representative for imprisonment for 
a period of, Count 1: 2 Years and fined $6,000.00; 
Count 2: 2 Years and fined $6,000.00; Count 3: 
2 Years and fined $1,500.00; Count 4: 2 Years and 
fined $1,500.00, also Costs of Prosecution to be 
taxed. 

It Is Ordered that the imposition portions of the 
sentence on Counts 2, 3 and 4 shall run concurrently 
with each other and with Count 1, so that the total 
imprisonment is 2 years. 

It Is Ordered that the Clerk deliver a certified 
copy of this judgment and commitment to the 
United States Marshal or other qualified officer and 
that the copy serve as the commitment of the de- 
fendant. 

JOHN R. ROSS, 
United States District Judge 
OLIVER F. PRATT, 
Clerk 
/s/ By BERNARD SUPERAP, 
Deputy Clerk 

A True Copy Certified this 27th day of April, 
1956. 

[Seal] /s/ OLIVER fT. PRAT 

Clerk [9] 
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ORDER DENYING MOTION 
FOR NEW TRIAL 

Defendant’s motion for new trial came on for ar- 
eument this 26th day of April, 1956, Stanley H. 
Brown and Clyde R. Maxwell, Jr., appearing for 
the government, and George Lohse and Spurgeon 
Avakian appearing for the defendant, and said mo- 
tion being fully argued, and submitted to the Court; 
now, therefore, after all matters presented at argu- 
ment being fully considered, and good cause appear- 
ing, it is 

Ordered, that the defendant’s motion for a new 
trial be and the same is hereby denied. 


Dated at Carson City, Nevada, this 26th day of 
April, 1956. 
/s/ JOHN R. ROSS, 
United States District Judge [11] 


[Endorsed]: Filed May 1, 1956. 


[Title of District Court and Cause. | 


NOTICE OF APPEAL 

The defendant named above hereby appeals from 
the judgment of the above-entitled Court rendered 
in the above-entitled matter on the 27th day of 
April, 1956, and respectfully states as follows: 

(1) Appellant’s name and address are as follows: 
Dr. Wayne P. Kelley, 275 Bret Harte Avenue, 
Reno, Nevada. 
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(2) The names and addresses of appellant’s at- 
torneys are as follows: [12] George Lohse, 40 West 
First Street, Reno, Nevada, telephone: Reno 2-3706 ; 
Spurgeon Avakian, Financial Center Building, 
Oakland 12, California, Telephone: GLencourt 2- 
eloes 

(3) The offense of which appellant was convicted 
is an attempt to defeat or evade income tax for the 
years 1949 to 1952, inclusive, in violation of Section 
145(b) of the Internal Revenue Code. The informa- 
tion alleged that defendant attempted to evade tax 
in the amount of $10,832.98. 

(4) The judgment of the Court was that defend- 
ant be fined $6,000 on each of Counts 1 and 2, and 
$1,500 on each of Counts 3 and 4, plus the costs of 
prosecution, and that defendant be committed to the 
custody of the Attorney General for a term of two 
years on each of said four counts, said terms to be 
served coneurrently. Said judgment was rendered 
on April 27, 1956. 

(5) Appellant appeals from said judgment to the 
United States Court of Appeals for the Ninth Cir- 
euit. 


Dated this 27th day of April, 1956. 


GEORGE LOHSE and 
SPURGEON AVAKIAN, 
/s/ By SPURGEON AVAKIAN, 
Attorneys for Appellant [13] 
Acknowledgment of Service Attached. 


[Endorsed]: Filed April 27, 1956. 
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ORDER EXTENDING TIME FOR FILING 
AND DOCKETING RECORD ON APPEAL 


Upon motion of defendant, and good cause ap- 
pearing: 

It Is Hereby Ordered, pursuant to Rule 39(c) of 
the Federal Rules of Criminal Procedure, that the 
time for filmg and docketing the record on appeal 
in the above-entitled matter be and it hereby is ex- 
tended to and including July 16, 1956. 


Dated this 7th day of May, 1956. 


/s/ JOHN R. ROSS, 
United States District Judge [18] 


{findorsed]: Filed May 7, 1956. 
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ORDER EXTENDING TIME FOR FILING 
AND DOCKETING RECORD ON APPEAL 

Upon motion of defendant, and good cause ap- 
pearing: 

It Is Hereby Ordered, pursuant to Rule 39(¢) of 
the Federal Rules of Criminal Procedure, that the 
time for filing and docketing the record on appeal 
in the above-entitled matter be and it hereby is ex- 
tended to and ineluding September 10, 1956. 


Dated this 2nd day of July, 1956. 
/s/ JOHN R. ROSS, 
United States District Judge [19] 
[Endorsed]: Filed July 2, 1956. 
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CERTIFICATEH OF CLERK 
United States of America, 
District of Nevada—ss. 


J, Oliver IF’. Pratt, Clerk of the United States 
District Court for the District of Nevada, do hereby 
certify that the accompanying documents and ex- 
hibits, listed in the attached index, are the originals 
filed in this court, or true and copies of orders en- 
tered on the minutes or dockets of this court, in the 
above-entitled case, and that they constitute the rec- 
ord on appeal herein as designated by the parties. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court this 
23rd day of August, 1956. 

[Seal] Ve ROMAN Th abe I 

Clerk 


In the United States District Court 
for the District of Nevada 


No. 12,886 
UNITED STATES OF AMERICA, 
Plaintiff, 
¥s. 


WAYNE P. KELLEY, Defendant. 


TRANSCRIPT OF PROCEEDINGS 
Jury Trial 
Before: Hon. John R. Ross, Judge. 
Be It Remembered, That the above-entitled mat- 
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ter came for trial before the Court, sitting with a 
jury, on Monday, March 26, 1956, at 10:00 o’clock 
a.m., at Carson City, Nevada. 

Appearances: Stanley H. Brown, Esq., Clyde R. 
Maxwell, Esq., Attorneys for Plaintiff. George 
Lohse, Esq., Spurgeon Avakian, Esq., Attorneys for 
Defendant. 

The following proceedings were had: 


Plaintiff’s Opening Statement 


Mr. Maxwell: The Court and counsel, ladies and 
gentlemen of the jury: 

As the Court has already informed you, it is now 
my purpose to give you some idea of what the gov- 
ernment expects to [1] prove to you in this case. 
Naturally, we can’t take it witness by witness, but I 
am going to try and give you an idea of the theories 
of proof held hy the government, so that you can 
see the general purport of the witnesses’ testimony 
as they are on the stand. You should know where 
his testimony fits in the general picture. When I 
finish, counsel for the defendant will have an oppor- 
tunity to make his opening statement to you, or if 
he sees fit, he may reserve that until the opening of 
the defendant’s case. 

As the Court has already inferred, the statements 
of a lawyer on either side of this case are not evi- 
dence and they are not to be considered by you as 
such. If any of the statements that I make, or that 
defendant’s attorney makes, conflicts with your mn- 
derstanding of what the evidence is, then you should 
take your understanding of the evidence. 
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Now as the Court has already informed you, this 
is a criminal case. As members of the jury in this 
case, you have a duty to perform. You have sworn 
to an oath to do that duty. Your job is not an easy 
one and it involves a careful consideration, not only 
of the facts that the government will present to you 
for two or three weeks, but the information that the 
defendant presents to you. As told you, the defend- 
ant is presumed to be innocent until proven guilty 
beyond a reasonable doubt, at which time the pre- 
sumption of innecence disappears. The Court will 
instruct you fully as to the meaning of the [2] 
words ‘‘reasonable doubt.” £ think it suffices for the 
moment to say it is not a fanciful doubt, but it is a 
substantial real doubt. Now this case is a eriminal 
income tax case. The payment of taxes is not rel- 
ished by any one. When April 15th rolls around, 
nobody likes very much to pay taxes, but we all do 
it and the government receives its revenue. If we 
didn’t do it, the government wouldn’t receive its 
revenue. 


My. Avakian: Your Honor please, I object to 
argument at this time. 


My. Maxwell: If the Court please, [ am simply 
trying to put in a little background for use of the 
jury. I understand this man has not so far been 
called and J think the Court and counsel should in- 
dulge me a little bit on that. I will try not to wan- 
dei too far afield. 

The Court: Counsel, the specific purpose is to 
outline the ease from the standpoint of testimony. 
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The Court will go along with you. The objection is 
overruled. 

Mr. Maxwell: As a matter of fact, in my outline 
J had concluded that particular phase. 

Now in this case you have heard the clerk read 
the indictment. It charges an intent to evade and 
defeat taxes on the part of the defendant for the 
years 1949 to 1952. The indictment says that during 
those times, one for each year, 1949 to 1952, that he 
filed returns in each one of those years, on which 
[3] he understated his income and his tax. Now you 
probably recall also for 1949 it said the return 
showed approximately four thousand dollars in- 
come, when then and there well knew it should have 
been $11,500, in round figures, and that the return 
which was filed showed approximately $400 taxes, 
when it should have shown about $1800 taxes. Now 
I am going to try to let the figures go for the pres- 
ent. The figures in the indictment need not be 
proven exactly by the government, All that is neces- 
sary to sustain an indictment means that a substan- 
ial amount of income be left off. 

Tn this ease the defendant, who is charged with 
income tax evasion, we are, of course, concerned 
with what was on his return, but more so we are in- 
terested in finding out what is the difference be- 
tween avoidance and evasion of income tax. If the 
defendant here merely sought to avoid his taxes, he 
is not guilty; if he attempted to evade his taxes, he 
is guilty. I would like to give a little example of the 
difference between the two. Suppose that a man 
has six thousand dollars net income for a year. 
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Probably we are all familar with the fact he has 
three different ways to compute the taxes. He could 
take the standard deductions. He chooses the one 
which produces the least tax, we will say $400, out 
of the three, possibly one is $445, another $415, but 
he chooses the one that is the least. Now there is 
Noting wrone with thar You and f do it alive 
time, but if the [4] same man, instead of putting 
six thousand dollars net income down on his re- 
turn, only shows four thousand dollars, well know- 
ine he had six thousand, and shows his tax is only 
three hundred, that then would be tax evasion. 

In a tax evasion case, the government has to 
prove unreported income for each year charged in 
the indictment. The government has to prove the 
intent, that is, the knowledge and the purpose nec- 
essary to show that this defendant dehberately at- 
tempted to evade the taxes. In short, the govern- 
ment has to show that the defendant knew he left 
off income from his return and knew if he put it in 
his return, he would have had to pay more taxes, or 
in the case of the exemptions, the government 
would have to show that the defendant claimed ex- 
emptions on his return to which he was not entitled. 
Furthermore, the government would have to show 
that the defendant knew he was not entitled to that 
expense. For example, if the defendant claimed 
business expense for an airplane, yet used that air- 
plane for personal purposes, and the government 
could show he put that down on his return, well 
knowing he was using it for personal purposes and 
not for business purposes, then that would tend to 
understate his income and be tax evasion. 
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Now let us come down to some specific figures in 
this case. What is the government going to show 
you on the income of the defendant? The defendant 
is a practicing doctor and surgeon. During the years 
1949 to 1952 he had many patients. [5] Some 1100, 
I believe, in Reno. We are going to present to you 
testimony of approximately 100 patients, who will 
testify as to amounts paid to the doctor during the 
vears 1949 to 1952. Now 100 witnesses themselves 
on that same line may be a little bit boring. It is the 
only way the government has of bringing proof to 
of payments which were made. We will also show 
what pavments were recorded on the records of Dr. 
KeHey. The plaintiff made a transeript of the rec- 
ords available to it. 

Then the third thing we will show, of course, is 
the income on the income tax returns. We will show 
to you that that was prepared, income was com- 
puted from the duphcate bank deposits which the 
doctor kept, and receipts, with a small additional 
amount of what we will call unidentified receipts, 
that we could not tie down to any particular pa- 
tient. We will show to vou the transeript of the pa- 
tient cards kept by the doctor and the entry on the 
patients’ cards as being paid. Now outside of the 
duplicate deposit slips, the cash receipt books, pa- 
tient cards, those are the only books Dr. Kelley 
ever showed to the Revenue agents. I think the evi- 
dence will produce, in a capable manner, that Dr. 
Kelley has other and more complete records. 

Now as an example of the patient’s testimony, Ict 
us take Mrs. Johnson. The government will show in 
the year 1949 the deposit slips do not show any re- 
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ceipts from Mrs. Johnson, as being received from 
Mrs. Johnson. The patient card has entry [6] as 
being received from Mrs. Johnson. Mrs. Johnson 
has cancelled check showing $317 paid to the doctor 
for the year 1949 by check; showing that checks 
had been cashed in 1950. He reported deposit, pa- 
tient card, $75.00 charged, but Mrs. Johnson will 
testify paying $25 in cash and $185 in checks. In 
1951 nothing in the deposits. The patient card will 
show $75 Mrs. Johnson paid. Mrs. Johnson will tes- 
tify she paid $110 in cash, has a receipt. On the pa- 
tient card $150. This was a source of reported in- 
come—cash $110, checks $502, total paid $612. 

Now besides the testimony of the patients as to 
individual fees paid Dr. Kelley, the government will 
show to you that Dr. Kelley prepared his own re- 
turn and claimed on his returns expenses for de- 
preciation, flew his own plane, he flew to a couple 
of conventions. We will show vou, by and large 
here, when you purchase for pleasure, as you are 
well aware, I am sure, you can’t deduct expenses 
for your personal pleasure vehicles, your automo- 
nile or your airplane. 

Now in order to perhaps further show you the 
income of Dr. Kelley for these years, the govern- 
ment is going to show you his income as computed 
on the net worth and expenditures basis. Now that 
is a long term. It really isn’t as bad as it sounds. 
What vou do, in effect you take what a man has at 
the beginning of the year and subtract that amount 
from what he has at the end of the year. If you 
have more at the end of the year, you come up with 
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your net increase. You add to that expenses [7] 
and that gives your net income. Let me give you a 
very brief example of the net worth system which 
the government will attempt to use. Put down in 
this column (illustrating on blackboard) beginning 
of year 1949, end of year 1949. A man will have a 
bank account, a house, an automobile, other things 
perhaps that will come up at the beginning of the 
year. At the end of the year we will say that these 
assets he has are thirty thousand dollars, and he has 
habilities, notes, or mortgage on his house, at the 
end of the year ten thousand dollars. By subtract- 
ing his habilities to get his net worth; net worth at 
beginning of 1949 would be five thousand dollars, at 
the end of 1949 would be twenty thousand dollars. 
It looks like he had a net worth increase of fifteen 
thousand dollars during that year. Well now to that 
you have to add the living expenses. They will have 
been spent for food, clothing, and say it costs him 
four thousand dollars per year to live, and he also 
pays some taxes, which aren’t in here cither, say he 
paid four hundred dollars taxes during the year, so 
it Jooks like he will come up to $19,400 on the net 
worth system. What does he report on his return? 
Well, he reported only ten thousand dollars on his 
return. It looks like he had nine thousand dollars 
unreported income somewhere. And that is what we 
are going to show you with respect to Dr. Kelley 
for the years 1949 to 1952. We think we will be able 
to show you by that result, not only did he have 
unreported income, which the patients will testify 
to, but that [8] he had much more which we didn’t 
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know about. We will be able to show you that he 
had many more patients than the government puts 
here in evidence. 

Now besides proving of income, as I told you, the 
government is going to have to produce evidence of 
Dr. Kelley’s intent, wilful intent, to evade and de- 
feat his taxes. Now how do we do that? How do you 
know whether you, or anybody else filed a false re- 
turn with intent to evade and defeat their taxes? 
They don’t come up and tell you or I about it. They 
prepared the return and mailed it and no one ever 
sees it except the person making out his return and 
the United States government. Now how do they 
prove that the defendant’s intention was to evade 
taxes? Well, the Court will instruct you we have to 
do this by judging what his intentions were at the 
time he performed the various acts that he did per- 
form. You have to judge hy his actions, since we 
have no other way to do it. The easiest way to do 
this is just to say, “What would I have been doing 
if I had done such and such an act; why would I 
have been doing this? Perhaps one little thing all 
bv itself does not mean much, but then the next act, 
the next act, the next act, all shape up together to 
determine what was Dr. Kelley’s intention at the 
time he filed his returns. We are going to show you 
a number of acts which we believe, and carnestly 
eontend, will show the defendant’s intention to 
evade and defeat his taxes. 

First of all I am goime to call to your attetiaionuy 
we [9] will show that the defendant prepared these 
detailed returns by himself. He had some pretty in- 
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volved activities which required a pretty good 
knowledge of the income tax law. The doctor held 
assets. We are going to show what these assets were 
in the net worth statement. We are going to show 
you how many years that these assets were in the 
names of other people, and as the Court will in- 
struct you, that is one of the acts that you can con- 
sider in connection with determining Dr. Jelley’s 
intention. 

The government will show that there were some 
records destroyed by Dr. Kelley. 

The government will show that Dr. Kelley han- 
dled his ordinary affairs to avoid making the rec- 
ords which are usual in transactions of a business. 
The government will show that the defendant, in all 
probability, kept his second set of correct books, 
which we have never seen. The government will also 
show you methods the doctor used to keep his rec- 
ords in the office, how these were not made to the 
proper records and how checks were cashed and 
how payments made in cash went into the doctor’s 
pocket. We will also show you that when first ap- 
proached by the Internal Revenue agents to explain 
rather large wealth and rather meager record of 
income in his income tax return, that the doctor 
eame out with a very fantastic story of fabulous 
amounts while 

Mr. Avakian: These words, “fabulous” and ‘‘fan- 
tastic” are argument. [10] 

The Court: I have instructed the jury, and I 
now instruct them again, that argument of counsel 
does not amount to evidence and they may both be 
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carried away in argument, so have that in mind. 


Mr. Maxwell: We will show them Dr. Kelley was 
not able to explain his assets. In short, ladies and 
gentlemen, what we are going to try to do might be 
a little bit tedious and long-winded, but we have to 
do it that way to show to you that Dr. Kelley had 
very large amounts of money and that they were 
not reported and that they were not reported de- 
liberately, in an attempt to evade and defeat income 
taxes that he knew he owed to the government. 
Thank you. 


! 


Reeess taken at 2:55 until 3:10 p.m. 
Pp 


ellos 


Defendant and counsel present in court. Presence 
of the jurv and alternate jurors stipulated. 


Mr. Maxwell: May it please the court, we have a 
stipulation that has been entered into between the 
government and the defendant, as to the income tax 
returns of the defendant for the various years. 
I will first ask to have marked a document which 
eontains hoth the 1942 and 1943 income tax returns 
of the income of Wayne Kelley, and it is stipulated 
between the government and the defendant that 
that document is an income tax return for those 
vears, 1942 and 1948. 

The Court: You are offering it in evidence, pur- 
suant [11] to the stipulation or for identification? 

My. Maxwell: I will offer it in evidence at this 
time. 


Mr. Avakian: Your Honor, we have no objection 
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to any of the income tax returns which Mr. Maxwell 
has shown to us, if it will save time. 

The Court: Very well, the offer will be received 
in evidence as government’s Exhibit 1. 

Mr. Maxwell: Then next the return of Wayne P. 
Kelley for the year 1946. I ask that that be marked 
as government’s exhibit next in order. 

The Court: It will be so marked, government’s 
Exhibit 2. 

Mr, Maxwell: Next the return of Mrs. Lois K. 
Kelley for the year 1946. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 3. 

Mr. Maxwell: The return of Wayne P. Kelley 
for the year 1947. 

The Court: The offer will be marked govern- 
ment’s Exhibit 4 in evidence. 

Mr. Maxwell: The income tax return of Mrs. 
Lois K. Lekkey for the year 1947. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 5. 

Mr. Maxwell: The income tax return of Wayne 
Wand [12] Lois ik. Kelley for the year 1922: 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 6. 

Mr. Maxwell: The return of Wayne P. and 
Lois K. Kelley for the year 1949. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 7. 

Mr. Maxwell: The return of Wayne P. and Lois 
K. Kelley for the year 1950. 
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The Court: The offer will be received in evi- 
dence as government’s Exhibit 8. 

Mr. Maxwell: The return of Wayne P. and Lois 
KK. Kelley for the year 1951. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 9. 

Kir. Maxwell: And the return of Wayne P. and 
Lois K. Kelley for the year 1952. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 10. 

Mr. Maxwell: I have next a Certificate of As- 
sessment showing taxes paid for the years 1942 to 
1947 inclusive. It is stipulated between defendant 
and the government that this certificate is a tran- 
seript of the records of the Director of Internal 
Revenue in the office of the District Director of In- 
ternal Revenue at Reno. [13] 

The Court: The offer will be received in evi- 
dence as government's Exhibit 11. 

Mr. Maxwell: Next document is Certificate of 
Assessment and payments, showing tax paid as to 
years 1948 to 1952 inclusive. It is also stipulated be- 
tween defendant and the government that this doc- 
ument is a transeript of the Collector’s records, 
showing payments for those years. 

Mr. Avakian: May I ask counsel if correction 
has been made on it that he mentioned to us? 

vine, Naxwoll ila, 

The Court: The offer will be received in evi- 
dence as government’s Hxhibit 12. 

Wir. "Maxwell: As exhibit next in order, 1 Haye 
Certificate of Assessments and payments, showing 
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amounts paid by Dr. Wayne P. Kelley on the rec- 
ords of the District Director at Syracuse, New 
York for the years 1932 through 1941 inclusive. 

The Court: The offer will be received as govern- 
ment’s Exhibit 13 in evidence. 


ARTHUR W. JOHNSON 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Brown): For the purpose of the 
record, your name is Arthur W. Johnson? 

A. That is right. 

@. And you have been previously sworn in this 
matter have you [14] not? AS i hatis seh. 

@. Where do you reside, sir? 

A. Reno, Nevada. 

Q. And you have resided in Reno how many 
years, to the best of your recollection ? 

A. Fifteen years. 

Q. What is your occupation or profession ? 

A. Assistant cashier of the Security National 
Bank of Reno. 

Q. How long have you been employed by the 
Security National Bank? A. Nine years. 

Q. Briefly what do your duties consist of ? 

A. Finance personnel. 

Q. You appeared here today pursuant to sub- 
poena issued by me, did you not? 

A. That is correct. 

@. When you were served with subpoena, you 
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(Testimony of Arthur W. Johnson.) 
were also served with subpoena ducas tecum, re- 
questing you to bring certain original records? 

Meee CS, SIE 

@. Do you have those records with you? 

A. Yes. 

Q. Did you bring with you two signature cards 
of Phyllis I. Kelley on the Phyllis I. Kelley ac- 
count? [15] A. Yes. 

Q. Did you also bring with you a ledger sheet 
pertaining to the savings account of Phyllis I. 
Kelley, account 5192? A. I did. 

Q. May I have it please? Did you also bring 
with you certain deposit slips, pertaining to depos- 
its made in that account by Phyllis I. Kelley? 

A. Yes. 

Q. May I have them please? Did you also bring 
with you a collection ticket, which is collection 
ticket No. 160, showing a deposit by Lois K. Kelley, 
drawn on account of Usabel Cobb? 

A. Yes, I did. 

Q. Did you also bring with you savings with- 
drawal ticket dated July 15, 1950, in the amount of 
$8,896.21, together with a check drawn payable to 
the order of Phyllis I. Kelley in the same amount? 

A. Yes, I did. 

Q. Mav I have it. You have also heretofore 
eaused certain photostatic copies to he made and 
you have delivered them to me, have you not? 

A. Signature card. 

Q. Those records you have handed to me were 
kept in the ordinary eourse of business as a bank- 
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(Testimony of Arthur W. Johnson.) 
ing institution by the Security National Bank, were 
they not? Nee That 1shiac aaa 6 | 

Q. They were kept under your direction and 
control at the bank, is that correct? 

A. That is correct. 

Mr. Brown: We offer the ledger sheet No. 5192 
as plaintiff’s Exhiht next in order. 

Mr. Lohse: There is no objection to its admis- 
sion, your Honor. 

The Court: The offer will be received as govern- 
ment’s Exlibit 14. 

Mr. Brown: We offer the signature cards of 
Phyllis Irene Kelley and Phyllis I. Kelley on ac- 
count No. 5192, as plaintiff’s exhibit next in order. 

My. Lohse: No objection, your Honor. 

The Court: The offer will be received as govern- 
ment’s Exhibit 15. There are two ecards? 

Mr. Brown: The two cards are stapled together, 
your Honor. We offer the deposit shps for May 5, 
1948, May 7, 1948, May 14, 1948, May 17, 1948, July 
15, 1948, September 23, 1948, November 24, 1948 
and February 15, 1950 as one exhibit, plaintifi’s ex- 
hibit next in order. 

Mr. Lohse: We have no objection, your Honor. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 16. 

Mr. Brown: We offer the collection slip No. 160 
as plaintiff’s exhibit next in order. [17] 

Mr. Lohse: No objection your Honor. 

The Court: It will be received in evidence as 
government’s Exmbit 17. 
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(Testimony of Arthur W. Johnson.) 

Mr. Brown: We offer the savings withdrawal 
ticket together with check 24224, in the amount of 
$8,806.21, payable to Phyllis I. Kelley, as one ex- 
hibit, plaintiff’s exhibit next in order. 

Mr. Lohse: There is no objection, your Honor. 

The Court: The offer is admitted in evidence as 
government’s Exhibit 18. 

Mr. Brown: At the conclusion of the testimony 
of this trial, we will move the Court for an order to 
substitute photestatic copies in lieu of the originals. 

Myr. Lohse: We would be willing that be done 
whenever the government chooses. 

Mr. Brown: We would prefer to wait. You may 
examine. 

Mr. Lohse: No cross-examination of the witness, 
your Honor. 


(Witness excused.) 


ERNEST MARTINELLI 


a witness on behalf of the plaintiff, having been 
previously sworn, testified as follows: 


Direct Examination 

Q. (By My. Maxwell): You have been previ- 
ously sworn? A. Yes. 

Q. State your name. [18] 
Ernest Martinelli. 
Where do you reside? 
Sparks, Nevada. 
What is your occupation? A. Banker. 
What position do you hold? 


I > 
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(Testimony of Ernest Martinelli.) 
A. Assistant cashier, finance officer, First & 
Virginia Branch First National Bank of Nevada. 


Q. And in your capacity as Assistant Cashier, 
do you have the care, custody and control of records 
of the First National Bank of Reno? A. Yes. 


Q. Mr. Martinelli, you have been asked to bring 
here today certain records of the First National 
Bank of Reno, namely, first, records pertaining to 
the account of Lois Kk. Kelley, savings account 6034, 
for the period of the account, including the ledger 
sheets, signature ecards and deposit slips. Do you 
have those records? Ae lids: 

Q. May I have them please? I see you have 
handed me three signature cards. Would you tell 
me what those cards are, please? 


A. This signature card 1s on the savings account 
No. 6034, Lois K. Kelley. These other two signa- 
ture cards are the prior savings account. 

@. And in what name are those? [19] 

A. Lois W. Kays. 


Mr. Maxwell: We will offer the second cards 
deseribed as government’s exhibit next in order. 

Mr. Avakian: We have no chjection to the first 
ecard. We object to the two prior ecards because 
we do not see the materiality. 

The Court: First card will be received in evi- 
dence as government’s Exibit 19 and the other two 
eards will be marked Exhibit 19(a) for identifiea- 
tion. 

Q. Now, sir, you have given me what appear 
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(Testimony of Ernest Martinelli.) 
to be deposit slips. Can you tell me what those are, 
sir? 

A. Yes, these are deposits to the savings account 
No. 6034 in the name of Lois I. Kelley. 

Q. Can you tell approximately for what period 
they extend? 

A. August 1, 1946 to April 22, 1948. 

Mr. Maxwell: I ask that these be marked for 
identification at this time, your Honor. 

The Court: The offer will be marked Exhibit 
19(b) for identification. 

@. And you have handed me two ledger sheets. 
Can you tell me what those are, sir? 

Q. ‘These are ledger sheets pertaining to savings 
account No. 6034 in the name of Lois K. Kelley, 
August 1, 1946 up to May of 1948. [20] 

@. Does it show the accounts have been closed 
out on May 4, 1948? A. Yes, they have. 

Mr. Maxwell: May these be marked as govern- 
ment’s exhibit for identification next in order? 

The Comt: They will be marked Exhibit 19(¢) 
for identification. 

Q. Myr. Martinelli, you were also asked to bring 
the records of the First National Bank of Reno 
pertaining to the account of Wayne P. Kelley or 
Lois K. Kelley, savings account No. 10927, for the 
period 5-+-48 to 12-31-52 inclusive, including ledger 
sheets, signature cards and deposit slips. Have you 
brought those records for us? A. Yes. 

Mr. Maxwell: May I have the signature cards 
on that aecount. We will offer what appeats to be 
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(Testimony of Ernest Martinelli.) 

signature of Wayne P. Kelley, M.D. or Lois K. 
Kelley, account No. 10927, and ask that they be 
marked government’s exhibit next in order. I will 
offer it in evidence. 

Mr. Lohse: No objection. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 20. 

Q. Mr. Martinelli, did you bring the deposit 
slips on the savings account No. 10927, in the name 
of Wayne P. Kelley and/or Lois K. Kelley? 

A. Yes. [21] 

Q@. May I have them? Over what period do 
these extend, sir, as far as you can tell? 

A. May 18, 1948 to December of 1952. 

Mr. Maxwell: I ask that these deposit slips be 
marked as government’s exhibit next in order and 
offer them in evidence. 

Mr. Avakian: We have no objection to those 
relating to the four years mvolved in the indict- 
ment here, but we do object to the earlier years. 
They are irrelevant and immaterial. In connection 
with those to which we have no objection, I suggest 
that they be listed in chronological order before 
they are stapled here. J see that they are not in 
chronological order. 

Mr. Maxwell: I believe they were in chronologi- 
eal order. J have no objection to having them 
resorted. But as to the prior year, as to the period 
from May to December, 1948, I think that will have 
a bearing on the beginning net worth. 

Mr. Avakain: The bank balance at the end of 
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1948 would have a bearmg on the beginning net 
worth, but individual deposits made during the year 
would have no bearing on the net worth at the end 
of the year. 

My. Maxwell: I think that would have a distinet 
bearing. 

The Court: Objection overruled. They will be 
received in evidence as government’s Exhibit 21. 

@. Muy. Martinelh, did you also bring the ledger 
sheets on the savings account No. 10927? [22] 

A. Yes. 

@. For what period are those ledger sheets? 

A. May 4, 1948 to April 13, 1953. 

Q. Is there a statement on there as to the bal- 
ance at the end of the year 1952? A. Yes. 


Mr. Maxwell: And ean the balance of the ledger 
sheet be deleted? 

Mr. Avakian: If we may see it, your Honor, we 
may have no objection. 

Mr. Maxwell: Except as to entries of the year 
1958, I will offer the ledger sheets as described, 
in evidence. 

Mr. Avakian: We would object to that portion 
which relates to the period prior to 1949 and 1948. 
As to the balance, we have no objection to the offer. 

The Court: Same ruling. The exhibit will be 
received as government’s Exhibit 22. 

@. Mar. Martinelli, vou were also asked to bring 
records pertaining to the commercial? aggoinemor 
Wayne P. Kelley and¥or Lois K. Kelley, for@iie 
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period January 1, 1949 to December 31, 1952. Have 
you brought those documents? A. Yes. 

Myr. Maxwell: Would you give me the signature 
card for that account, please? I will offer the sig- 
nature card on the commercial account of Wayne 
P. Kelley and Lois K. Kelley. [23] 

Mr. Avakian: No objection to its admission, your 
Honor. 

The Court: The offer will be received in evidence 
as government’s Exhibit 23. 

Q. Did you bring the deposit slips on that com- 
mercial account, Mr. Martinelli? A. Yes. 

Mr. Maxwell: I will offer the deposit slips on 
the account for the period January, 1949 to Decem- 
ber, 1952. 

Mr. Avakian: Your Honor, there would appear 
to be one or two hundred of these. We have not had 
an opportunity to see these before. Would it be 
possible to defer the admission of these until per- 
haps tomorrow ? 

The Court: In order to keep the thing in order, 
I think we should admit it, subject to the objection. 
The offer will be admitted as government’s Exhibit 
24. 

Q. Do you have the ledger sheets for the com- 
mercial account of Dr. Kelley? A. Yes. 

Q. What period do the ledger sheets cover, 
please ? 

A. May of 1948 to January 28, 1953. 

@. Is there a place on there showing the bal- 
ance as of December 31, 1948? A. Yes, there is. 
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Mr. Maxwell: That is on the second ledger sheet. 
We will offer the balance of the sheets only, show- 
ing balance on December 31, 1948, to and including 
showing balance on December 31, 1952. It can be 
deleted if counsel desires. 

Myr. Lohse: No objection. 

The Court: The offer will be received as govern- 
ment’s Exhibit 25. 

Q. Mr. Martinelli, you were asked to bring cer- 
tain records with respect to the account in your 
bank of Wilson, Johnson & Higgins, Reno, Nevada, 
for the period beginning January 1, 1950, to and 
including December 31, 1951, including ledger sheets 
and deposit slips for the following dates: June 21, 
1950, July 21, 1950, July 28, 1950, September 22, 
1950, October 16, 1950, April 2, 1951, March 20, 
1951, April 16, 1951, May 16, 1951, March 30, 1951. 
Did you bring those records? A. Yes. 

Q. May I have the deposit slips for that account? 

Mr. Maxwell: I will offer, and ask to be marked 
for identification at this time, the deposit slips of 
Wilson, Johnson & Higgins. 

The Court: The offer will be received for the 
purpose of identification and marked government’s 
Exhibit 26. 

Q. Did you also bring the ledger sheets on 
that account. stm A. Yes. [25] 

@. That is for what period, sir? 

A. March 17, 1950 through November 22, 1952. 

My. Maxwell: I ask that these ledger sheets be 
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marked for identification as government’s Exhibit 
26(a). 

The Court: They may be so marked. 

Q. My. Martinelli, you were also asked to bring 
records pertaining to cashier’s check No. 20101, 
dated November 24, 1948, for five thousand dollars, 
payable to Lois Kelley, including application for 
cashier’s check. Did you bring those, the applica- 
tion and cashier’s check? Aes: 

Mr. Maxwell: I will offer application for 
cashier’s check and a check, payable to Lois K. 
Kelley, for five thousand dollars, and dated Novem- 
ber 24, 1948. 

Mr. Avakian: We object to this on the ground 
it lies outside the period covered by the indictment. 
I do not see its materiality. 

Mr. Maxwell: I think we should be permitted 
to put in foundation documents. 

Mr. Avakian: I do not see what the purchasing 
of a eashier’s check on November 24, 1948 has to do, 
your Honor, with the question of the income for 
the years 1948 to 1952. 

Mr. Maxwell: Don’t you think it has any rela- 
tion to cash on hand December 31, 1948? 

The Court: The offer will be received and 
marked government’s [26] Exhibit 27. 

Q. Mr. Martinelli, you were also asked to bring 
records relating to cashing certain war bonds on 
Mareh 5, 1951, $1500, and on May 16, 1951, in 
amount of $6,667.50, by Wayne P. Kelley or his 
wife, Lois IX. Kelley, or both. Did you bring those 
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records? A. Only partially. 

@. What did you bring? 

A. The two bonds which you mentioned cashed 
on March 5, 1951. 

Q. What is the amount? 

Mr. Avakian: We object, they are not offered in 
evidence. 

My. Maxwell: I am trying to identify them. 

@. Do you have records for the sale or cashing 
of war bonds on March 5, 1951? A. Right. 

Q. In the amount of $1500? 

A. Not exactly. 

@. How much? A. Well, $1590. 

Q. Now, Mr. Martinelli, the records that you 
have handed me appear to be photostats or pictures. 
Can you explain what they are? Are they original 
records or copies of original records? 

A. Thev are copies of original records. ‘The 
records we have are filmed. The bonds which are 
eashed are filmed. The film is kept as our record, 
the original is forwarded to the Federal [27] Re- 
serve Bank. 

@. Are these documents which you have pre- 
sented to me, are they film? 

A. They are photographs taken from films. 

Mr. Avakian: Your Honor, we have no objection 
to the authenticity of these records. 

Mr. Maxwell: I will offer what appear to be two 
photostats of records showing bonds cashed on, I 
believe March 5, 1951, as government’s exhibit next 
in order. 
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Mr. Avakian: No objection. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 28, the two photo- 
stats received as one exhibit. 

Mr. Maxwell: Yes, your Honor. 

Q. Now, Mr. Martinelli, did you bring records 
of cashing of bonds on May 16, 1951? 

A. Ihave four, four cashed that day. 

Q. But that is not a complete set of documents 
for cashing bonds that day? A. No. 

Q. Do you have the remaining documents? 

A. They are being processed right now. 

Q. And you have not received them? A. No. 

Mr. Maxwei!: Wull counsel stipulate that they 
may be [28] put in as part of the exhibit to be 
marked and numbered? 

Mr. Avakian: We would be happy to do that. 

The Court: What date does this refer to? 

Mr. Maxwell: Refers to bonds cashed on May 
16, is that correct? 

The Court: 1948? 

My, Maxwell: 1951. I will offer these as govern- 
ment’s exhibit next in order, with the proviso that 
the offer may be attached to the other portions, 
to the same exhibit and numbered the same when 
received from the bank. 

Mr. Brown: I might explain to your Honor the 
bank ran out of photostat paper. 

Mr. Avakian: No objection. 

The Court: The offer will be reecived in evidence 
as government’s Exhibit 29, with the understanding 
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that additional photostats showing bonds cashed 
upon the same date may be added to the exhibit. 

Q. Now, Mr. Martinelli, you were also asked to 
bring deposit slips on the account of Wayne P. 
Kelley ? AL Yes, sir. 

(@. Have you been able to locate them? 

A. No. 

@. Ma. Martinelli, you have also presented to 
me photostats of these documents that you have 
presented here today, and the government will ask 
that these photostats be substituted for [29] the 
original documents after the verdict is returned in 
the ease. 

Mr. Avakian: We will be glad to stipulate to 
that, your Honor. 

Mr. Maxwell: Does the Court desire to have 
these photostats marked for identification? 

The Court: They are not offered yet. What has 
the Court to do with them? 

Mr. Maxwell: You may examine. 

Mr. Avakian: No cross examination. 


(Witness excused.) 


ROBERT M. ERICKSON 


a witness on behalf of the plaintiff, having been 
duly sworn, testified as follows: 


Direct Examination 
Q. (By My. Brown): For the purpose of the 
record, will you state your full name? 
A. Robert M. Erickson. 
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Q. You have been previously sworn in this 

matter ? A. Yes. 

Where do you live? 

610 California Avenue, Reno. 

You have lived there how long? 

Since 1935. 

What is your occupation? 

Manager of the Washoe Title Insurance 
Company. 

Q. How long have you been manager? [30] 

A. Three years. 

Q. And you were employed by the Washoe 
County Title Insurance Company for many years 
prior to that, is that correct? A. Yes, it is. 

Q. Briefly, what do your duties consist of? 

A. Manager and vice-president. 

Q. You appear here pursuant to a subpoena is- 
sued by me, do you not? A. Yes, sir. 


POProOPe 


Q. And you were also served with subpoena 
ducas tecum to bring certain records, is that cor- 
rect? AC) ‘That is comectr 

Q. Did you bring the records of your company, 
including receipt and disbursements ledger pertain- 
ing to Escrow No. 562B% A. Yes. 

Q. Do you, in your records, have a letter in the 
nature of escrow instructions, signed by Wayne P. 
Kelley, addressed to R. Redelius, Realtor, agent for 
R. Coon of Reno, dated August 4, 1947? 

A. Yes. 

Q. May I have it please. Do you, in connection 
with that file, have your instructions and receipt 
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for money, being application No. 35924, pertaining 
to escrow 562B, dated August 12th of 1947, signed 
by Winfield O. Kelley? A. Yes. [31] 

@. May I have it? Did you bring with you your 
ledger shect, pertaining to Escrow No. 562B, show- 
ing receipts and disbursements from your receipt 
and disbursements ledger? A. Yes. 

@. May I have that? Mr. Erickson, did you 
remove this from the original ledger? A. Yes. 

Q. Did you bring appheation for title Insurance 
No. 35924, dated September 2, 1947? A. Yes. 

Q. Mr. Erickson, these records were kept in the 
ordinary business of the Washoe Title Insurance 
Company ? Ae Y os 

@. And it is customary to keep such records 
pertaining to escrow instructions, is it not? 

Q. ‘That is correct. 

Q. Do you have other papers in that file, Mr. 
Erickson ? A. Yes, there are other papers. 

Q. Pertaining to that escrow? A. Yes, sir. 

Mr. Brown: I wonder if I may see them. 

Mr. Avakian: We have no objection, your Honor. 

Mr. Brown: We will offer the described docu- 
ments, your Honor, as one exhibit, plaintiff’s ex- 
hibit next in order. 

The Court: These are all documents referring 
to [32] Escrow 5625 2 

Mr. Brown: 5625. 

The Court: The offer will be received in evidence 
as government’s Exhibit 30. 

Mr. Brown: We have photostat copies of those 
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records and at the conclusion of the trial, we will 
move that the original be withdrawn and returned 
to the Washoe County Title Insurance Company 
and photostats be substituted. You may inquire, 
Mr. Lohse. 

Cross Examination 

Q. (By Mr. Lohse): Mr. Erickson, as part of 
this exhibit, there is an account, showing the ac- 
count stands under the name of Winfield O. Kelley 
and wife, is that correct ? A. Yes, sir. 

Q. Can you tell from the receipt on this ledger 
sheet from whom the cash was received that is 
refiected in this account? 

A. The thousand dollar item appears to be a 
check given to Mr. Redelius and one of the other 
entries on the credit side of the ledger, the monies 
received, the $5,992.64, appears to be the same, a 
check. 

@. And what is the next entry? 

A. $12,807.30; appears to be in the form of a 
check, being 50-750 and I would say that was prob- 
ably submitted by Mr. Kelley. 

Q. What is the next? A. $5200. 

@. Does your title policy show, which is attached 
to this exhibit, [33] in whose name the title of 
that property was insured, after you received that 
money, of $25,000 for this account? 

A. The name is Winfield O. Kelley, a married 
man. 

Q. That is on your policy No. 35924? 

eee Cots 1oie 
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Q. When did you say that policy was issued, 
Mr. Erickson ? A. September 2, 1947. 

@. You knew, as a matter of fact, that this resi- 
dence was actually that of Dr. Wayne P. Kelley, 
did you not? A. No. 

Q. You weren’t familiar with it? A, ANG: 

Mr. Brown: That doesn’t establish that he had 
no personal knowledge of the transactions. 

Mr. Lohse: That’s all. 


Redirect Examination 


Q. (By Mr. Brown): With reference to the 
policy of title insurance in the amount of $25,000, 
insuring Winfield O. Kelley, does it show that Win- 
field O. Kelley was a resident of the City of Reno? 

A. It states on the face of the policy. 

Mr. Brown: That’s all. 

(Witness excused.) 


GLENN E. DREW 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: [34] 
Direct Examination 
Q. (By My. Maxwell): Will you state your 


name, sir? A. Glenn E. Drew. 
Have you been previously sworn, Mr. Drew? 
Yes, sir. 


Where do you reside, Mr. Drew 2 
936 Ralston, Reno, Nevada. 
What is your occupation? 
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A. Assistant manager Nevada Credit Rating 
Bureau. 

Q. Reno, Nevada? A. Yes, sir. 

Q. You were asked to bring with you any rec- 
ords that you may have respecting collection serv- 
ices for the account of Wayne P. Kelley for the 
years 1949 to 1952, including cancelled checks pay- 
able to Dr. Kelley, amount paid to you for your 
commissions. Did you bring those records? 

ee CS, Sir. 

Q. May I have the checks, and what is the form 
of the records? 

A. They are ledger shects which J run through 
a bookkeeping machine and on which information 
the checks are issued. 

Q. And the ledger sheets have a number of 
names on them. Can you tell me what those names 
mean, in general? 

A. It means in this case we collected from this 
party this amount charged in the information col- 
umn and the balance due is the amount owed. [35] 

Q. And these ledger sheets run for what period, 
sir? 

A. Actually I have the ledger shects here for 
1948 to 1954 to cover the period specifically to 1949. 

Q. What period do the checks cover? 

A. The checks cover from August, 1949 also to 
1952. 1 do not have the checks for the first part 
of 1949, inasmuch as there was a change of owner- 
ship and the former owner was unable to locate the 
checks. I couldn’t locate every one. 
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Q. Do the ledger sheets reflect the date paid? 


A. They do. 


Mr. Maxwell: I will offer the checks as govern- 
ment’s exhibit next in order and the ledger sheets 
to follow. The ledger sheets are not offered for 
the writing on the ledger sheets for the period Sep- 
tember 30, 1948 and for the period after September 
30, 1952 are not offered. 


Mr. Avakian: Your Honor, may I make this 
suggestion: The exhibits have quite voluminous 
detail. We won’t be able to tell whether we want 
to eross until we examine each item. Would it be 
possible to have these marked for identification and 
released to our custody over night, so we may make 
that examination? Does counsel have any objection? 


Mr. Maxwell: I have no objection to counsel ex- 
amining the exhibits or withdrawing them, so far 
as that is concerned, [36] but I think the documents 
have been sufficiently identified by the witness to 
be material and should be admitted in evidence. 

Mr. Avakian: We are in the position, your 
Honor, of not knowing whether we want to object 
until we examine the exhibit. 

The Court: I believe you are entitled to examine 
the offer and the offer will be received and marked 
for the purpose of identification Exhibit 31 for the 
ehecks and 32 for the ledger sheets, for identifica- 
tion. 


Mr. Avakian: Do I understand they will be re- 
leased to us over night? 
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The Court: That is my understanding, if counsel 
so stipulate. 

Mr. Maxwell: Yes, your Honor. It is my under- 
standing counsel may desire to cross examine this 
witness. 

Mr. Avakian: Yes, there may be some cross ex- 
amination later. Are you through? 

Mr. Maxwell: I believe so, your Honor. We 
might take a little more evidence if they were in 
evidence. 

(Witness excused temporarily. ) 


(Jury admonished and recess taken at 4:30 
ei 371 | 


Tuesday, March 27, 1956, 10:00 A. M. 


Defendant present with counsel. 

Presence of the jury stipulated. 

The Court: It is the Court’s recollection at the 
close of yesterday’s session, there were two exhibits 
offered that were marked for identification, No. 31 
and No. 32, and it was for the purpose of permit- 
ting defendant’s counsel to examine those items and 
make any objections to the offer of those exhibits 
in evidence. Is that right, gentlemen? 


MR. DREW 
resumes the witness stand on further 


Direct Examination 
Mr. Maxwell: Your Honor, at this time I renew 
my offer to put in evidence the checks and ledger 
sheets of the Nevada collection agency. 
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Mr. Avakian: Your Honor, may I say prelim- 
inavily that your Honor had extended me the cour- 
tesy of reserving the right to move to strike Exhibit 
24, which was a voluminous group of deposit slips 
of the personal account of Dr. Kelley, and having 
had opportunity to examine them during the recess, 
I want to say that we have examined them and we 
are satisfied with them, so the record may be clear 
on them. 

The Court: No objection as to Exhibit 24? 

Mr. Avakian: That is right. Then in respect 
to the [88] proposed Exhibits 31 and 32 for identifi- 
cation first of all, with respect to Exhibit 31, which 
is a group of cancelled checks, the last check in this 
eroup is dated in May of 1954 and next to the last 
one is dated March, 1953, both of which are beyond 
the period involved in this ease. 

Mr. Maxwell: They may be withdrawn from the 
exhibit. 

Mr. Avakian: May the record then show I am 
returning those two checks to counsel for the prose- 
cution ? 


Myr. Maxwell: Counsel for the prosecution will 


return them to the witness. 

Mr. Avakian: As to the balance of Exhibit 31, 
the eaneelied checks, and Exhibit 32, the ledger 
sheets, we object to these, your Honor, on the basis 
of the opening statement of counsel; those checks 
and ledger sheets have no materiality in this case, 
because every dollar of payment shown by these 
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was included in the returns of the taxpayer and 
these checks could be of no value in this case. They 
show no unreported income, they could not be used 
in unreported income under the methods outlined 
by Mr. Maxwell. If the Court wants to go further 
into it, I can give further explanation. They are 
completely immaterial. 


Mr. Maxwell: May I say is somewhat difficult to 
prove unreported income hy specific items without 
first proving what has been reported, in order to 
eliminate reported items. 


My. Avakian: My answer is that Mr. Maxwell, 
in his [39] opening statement, stated the method 
to get to the income when tax returns were filed was 
to report the income from certain checks and to 
add to that what he called the unidentified category. 
livery one of these checks—My. Lohse and I spent 
considerable time on them—are in the reported cat- 
egory, specific records which were made available 
to the agents, which they examined. The only pos- 
sible effeet would be to confuse the jury and create 
some erroneous items to show unreported income. 


Mr. Maxwell: I am willing to stipulate these 
items were reported. 

The Court: The objection will be overruled. Ex- 
hibits 81 and 32, heretofore marked for identifica- 
tion, will be admitted in evidence. 

Q. Now, Ma. Drew, I hand you plaintiff’s Ex- 
hibit 82 in evidence and I note that there are a 
number of names in the second column marked 
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“Item” column. Can you explain what those rep- 
resent? 

A. They represent debtors from whom money 
was collected. 

@. Those represent names of debtors to Dr. 


Kelley ? A. That is right. 
@. Then your firm was in the business of col- 
lecting accounts for the doctor? A. Yes, 7sie 


q. And the payments from those patients which 
you received, are they listed on the ledger sheet 
there ? A. They are. [40] 

Q. Are any of the payments from such payments 
which received by Dr. IKKelley on the ledger sheets? 

A. They are. 

Q. Would you explain how that situation could 
arise ? 

A. In some instances accounts had been turned 
over to us for collection and our efforts were ex- 
pended in collecting these accounts and in some in- 
stances the debtor, instead of paying us or bring- 
ing the money into our office, pays the doctor direct. 

Q. Then what do you do after payment has been 
reported to you from his office? 

A. We record it and charge the doctor the com- 
mission on that item. 

Q. So your ledger shect contains both items for 
that money collected by the doctor on accounts in 
your agency, as well as monies paid you? 

uw Wege Sie 

@. There are also entries on that ledger sheet 
referring to checks and, of course, the checks them- 
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selves are here in evidence, is that correct? 

A. Yes. 

Q. Would you explain what monies were paid 
to the doctor by check? 

A. I have these starting with 1949. The first 
check issued was for February 28th, No. 1582, 
amount of $29.50; another check [41] was issued 
March 3ist, No. 1072, amount $12.00, and so on 
through these check numbers and date of issuanee. 

@. Do you include in those checks the amounts 
collected at the doctor’s office? 

A. The bookkeeping entailed the fact that when 
payments were made direct to the doctor, commis- 
sion would be charged against the account on this 
ceheck—I might cite one specific example, where a 
check was issued to the doctor, it would have been 
more had monies not been paid to him. 

Q. And you reduce the monies due to him by 
eredit for your commission on payments that were 
made directly to the doctor, is that correct ? 

A. Yes. 

Mr. Maxwell: I have no further questions. 


Cross Examination 

Q. (By Mr. Avakian): Mr. Drew, I believe you 
stated that the reason you did not have the checks 
for the early part of 1949 was the former owner of 
this business had not been able to locate them? 

J, SLRs as etn, 

@. I take it, then, that you came into this busi- 
ness sometime during the year 1949? 
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A. NotI personally. I was his employee since 
1946. 

Q. You had been an employee all this time? 

A. Yes, the former owner of the business died 
and his brother and another man took over in 
August of 1949. [41-A] 

@. I was wondering if you had any idea where 
the checks for the early part of the year night be? 

A. Well, Mrs. Holms, who was the widow of 
the former owner, took charge of a number of those 
former records, checks stubs and things hke that, 
and some of them were stored at her home, some 
of them were destroyed. J have not been able to 
find them. 

Q@. I take it then that you have made a search 
for them? A. Yes, sir. 

Q. Mr. Drew, in reference to Exlibit 32, the 
ledger sheets, would you tell us the number of 
ehecks shown on the ledger sheets that you were 
unable to find and produce in court here? I believe 
there were five. Would you verify that for me? 

A. That is right. 

Q. Then you produced 19 checks near the end 
of 1952, so that means during 1946 to 1949 to 1952 
your agency issued a total of 24 checks, is that 
right ? A. J haven’t found the other checks. 

@. And generally your cheeks were issued on 
the last day of the month but not necessarily in 
every month? A. Right. 

Q. And reference to the checks in the ledger, 
Lixhibit 32, is shown there in red? A. Wes: 
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Q. And the other items are in black? [42] 

A. Yes. 

Q. So you can identify them also in addition to 
the reference to the check number? A. Yes, sir. 
~Q. Do you know whether, during the first part 
of 1949, when these five missing checks were issued, 
the bank account of your agency was in the same 
bank in which the account was carried after that 
period? 

A. Yes, it was in the same bank and there were 
no difficulties in reconciliation. 

Mr. Avakian: That is all. 

Mr. Maxwell: I have no further questions. 


(Witness excused.) 


DON MELVIN 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

Q@. (By Mr. Maxwell): Wiull you state your 
name? A. Don Melvin. 

@. Where do you reside? A. Reno. 

@. Have you been previously sworn? 

A. Yes, yesterday. 

@. What is vour occupation, sir? 

A. Vice-president and manager of the Business 
and Professional Collection Service in Reno. [43] 

Q@. Did you have any transactions with Dr. 
Wayne P. Kelley during 1949 to 1952? 
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A. Beginning in 1950, to and including 1952, 
es. 

Q. You have been asked to bring today your rec- 
ords of those transactions, including cancelled 
checks, amounts paid to you, and your ledger sheets. 
You have those records with you? A. Yes, sir. 

Q. May I have your cancelled checks and ledger 
sheets? J note that the checks have paper tapes, 
transparencies, to them. I wonder if you could 
explain that? 

A. The tape is a recap of our collections paid 
to our office, gross collections; also cover collections 
paid direct to the doctor, and then our fee is de- 
ducted and the balance is mailed to the doctor. 
Those onion skins are exact duplheates of the receipt 
that was issued to the paying patient at that time 
and the check records and the amount of money 
that we owe the doctor at the end of that particular 
month’s business. 

Q. Is that also reflected on these ledger sheets? 

A. Yes, every receipt is numbered and the 
amount of each check is on the ledger and the 
amount of each commission and the amount payable 
to the doctor is on the ledger sheet. 

®. Now I notice you have some of the checks 
attached to the ledger sheet? A. Wes) sige 

Q. Can you detach those? [44] 

A. The reason they are attached to this particu- 
lar ledger sheet 1s that our accounting system was 
ehanged after 1951. We were not using triplicate 
receipts in 1951, so instead of onion skin, we have 
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the name of the patient on the ledger shect. After 
we started using onion skins, we did not put the 
name of the patient on the ledger sheet, merely put 
the receipt number here. That is why we have 
onion skins, because the names are all right on it. 
If you wish to take those off, you certainly can. 

Q. Now would you hand me the checks and 
ledger sheets for the periods 1950 to 19527 

A. 750 to 52? 

Q. Yes, sir. 

A. Well, I would like to explain this 1950 ledger 
sheet. During the months April to October, 1950, 
it so happened that we did not write any checks to 
the doctor because more patients had paid him 
direct than had paid us. In other words, he owed 
us money on this particular ledger sheet. There- 
fore, there are no checks attached to this because 
any cheeks that would have been written by the 
doctor would have been his money. In 1951, the 
old bookkeeping system, these are eaneclled checks. 
They correspond with this particular ledger shect. 

Q. And this ledger sheet only goes through 1951? 


A. Starts in January of 1951 and continues to 


@. Does it also contain for 1953? [45] 

A. Yes, the cancelled checks, the onion skins, 
did not go into 1958. They were discontinued. 

Mr. Maxwell: J will offer these checks, onion 
skins and ledger sheets as one exhibit. They also 
have these recaps on. I will offer those, too. The 
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ledger sheet has entries on for 1953. They are not 
offered at this time. 

Mr. Avakian: I understand from Mr. Maxwell 
he is willing to stipulate that all payments repre- 
sented by these checks likewise are included in the 
reported income and apparently his purpose in 
offering them is for the same explanation he made 
in connection with Exhibits 31 and 32, and if that 
is the case, I would have no objection to the re- 
ceipt of these exhibits. 

Mr. Maxwell: Yes, that is correct. The exhibit 
is merely offered to facilitate the identification of 
specific fees and offered to show reported income. 

The Court: Very well, the offer is received, sub- 
ject to the stipulation, as government’s Exhibit 33. 

Q. Now, Mr. Melvin, your company then is in 
the business of collecting delinquent accounts? 

A. That is correct. 

Q. And they collected delinquent accounts for 
Dr. Kelley, is that correct? A. That is trite. 

Q. Do you know how the delinquent accounts 
were collected? [46] 

Mr. Lohse: We object to that on the ground it 
is not within the scope 

The Court: Objection overruled. 

A. Frankly, without having the original card, I 
would have no idea at this time how old any of 
these particular acconnts were before they were as- 
signed. 


Q. Now you reecived amounts from various 
patients ? A. Yes. 
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Q. And you have a record then, Exhibit 33, is 
that a record of the patient’s name from whose 


those amounts were received ? A. Qh, yes. 
Q. And the amounts paid by the patients to you 
are shown on those records ? A. Yes, sir. 


Q. Are the names and amounts paid by the 
patient to Dr. Kelley shown on those records? 

A. Yes. 

Q. That would be any amounts on accounts 
turned over to you? A. Yes. 

Q. Now how did you issue the checks to Dr. 
Kelley? In other words, what amounts were paid 
to Dr. Kelley? A. Do you want the amounts? 

Q. No, I want to know the general nature of the 
amounts. 

A. Our collection fees are based upon the size 
of the account. In other words, for an account of 
to and ineluding $50, our commission [47] is 50 per 
cent of the monies collected. Any account over $50, 
the commission rate is 3314 per cent. 

@. Would you turn over to Dr. Kelley his per- 
eentage of all the amounts collected by you? 

A. Well, maybe I had better start it this way. 
If we collected, say $100 for the doctor on several 
different debtors, the gross collection that we made 
for the doctor was $100, and all of these particular 
accounts were less than $50, our commission would 
be 50 per cent. 

Q. Let us assume that situation of it. 

A. If we collected $100 for the doctor, we would 
send the doctor in a check for his share, which 
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would be $50. However, had a patient come to the 
doctor and paid him an account of $50, the doctor 
would in turn owe us $25 on that particular collec- 
tion he made. 

Q. Because he turned it over to you? 

A. So that at the end of the month we would 
balance it out; say he owed us $25, we owed him 
50, we would send him a check for the difference, 
which in this ease would be $25. 

Q. How would you find out when the patient 
paid the doctor? 

A. The doctor or his girl would call and report 
to us that so and so made such a payment, and we 
would run it through our books as a direct payment. 

Mr. Maxwell: I have no further questions. 

Mr. Lohse: The defendant has no questions, your 
Honor. 


(Witness excused.) [48] 


GHORGE RATHMANN 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

@. (By Mir Maxwell): Will you state” your 
name please, sir? A. George Rathmann. 

@. Were vou sworn yesterday, sir? 

wo eS; sine 

Q. Where do you reside, Mr. Rathmann? 

A, 2203 Plumas Street, Reno. 

@. What is your occupation? 
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A. Assistant secretary Home [Furniture Com- 
pany in Reno. 

Q. Mr. Rathmann, your company has_ been 
ordered to bring records of the sale of furnishings 
to Dr. Wayne P. Kelley, together with records 
showing method of payment thereof for the period 
1949 to 1952. Have you brought those records with 
you, sir? A. ies, sir. 

@. May I have them. Do you have anything 
else beside this ledger sheet? 

A. Both sheets, sir. 

@. May I have these? Now, you have handed 
me two pieces of ledger shect paper. Can you state 
what this is? 

A. Yes, it is a record of purchases and pay- 
ments. 

@. Made by whom? 

A. By Dr. Wayne P. Kelley. [49} 

@. And for what period, sir? 

A. Started in 1946 and up to August, 1948. 

@. Does that contain a record of items of furni- 
ture purchased during that period of time? 

Eves oY OSs sii, 

Q. Now you have handed me a yellow sheet of 
Peper. What is that? 

A. That is a record of charges and eredits of 
Dr WP. Kelley. 

@ With your firme’ A. Yeswsie 

@. And for purchases of what items? 

A. Well, for various items. 

© “And for what pemod i 7eit? 
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A, Starts at 1951 and through Januarye19o2 

Mr. Maxwell: I will offer these ledger sheets as 
government’s exhibit next in order. 

Mr. Lohse: We have no objection to the admis- 
sion of the ledger sheets. 

The Court: The offer will be received in evidence 
as government’s Exhibit 34. 

@. Mr. Rathmann, I see on these first pages 
here of the ledger sheet that there are three eol- 
umns, one says Dr., Cr., and Bal. at the top. Would 
you explain what these entries are, generally ? 

A. The first column, Dr, is abbreviation for 
debtor and that means charge to the account. [50] 

@. What do you mean? 

A. Something that had been purchased. 

Q. And not yet paid for? A. Yes. 

@. And the second column? 


A. The second column, Cr, stands for credit, 
which is payment. 


Q. In other words, that is a record of payments? 

AS Yes cor Aone Fi 

Q. What do you mean by a return? 

A. Well, for instance, there was purchase made 
of several items and one was returned. Put it 
down for credit. 

Q. Can you tell the difference between that and 
a cash payment? 

A. Yes, because it is listed in the information 
column by the word “eredit.” 


Q. Now, does that same thing hold true with 
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respect to this yellow sheet, which is the last page 
of the exlnbit? 

A. No. On the last sheet of the yellow page 
this just has the word “charge” and “credit” and 
the balance. 

Mr. Maxwell: No further questions. 

Mr. Lohse: The defense has no questions, your 
Honor. 


(Witness excused.) 


WILLIAM T. NORRIS 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Brown): Will you state your full 


name, please? [51] A. Wallon i) Norris. 
Q. You were previously sworn here under the 
name of Tim Norris, is that correct? A. Yes. 
Q. Where do you reside, sir? 
A. Reno, Nevada. 
Q. How long have you resided in Nevada. 
A. Ten years. 
@. Where are you employed? 
A. Seott Motor Company. 
Q. You have been an employee there how long? 
A. A year. 
Q. You were requested to bring certain records 


with you by subpoena ducas tecum. Have you 
brought those records? A. Yes. 
Q. I wonder if I may see them. Mr. Norris, you 
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have handed me a card here dated December 26, 
1950, for one new 

Mr, Avakian: Just a moment, please, we haven’t 
seen the statement yet, nor is it in evidence. 

Mr. Brown: Simply for identification. 

Mr. Avakian: It is in your hand. You know 
and be knows what it is. 

Mr. Brown: I would mark it for identification, 
document dated December 26, 1950, purporting to 
be an order 

Mr. Avakian: I think that identifies it without 
reading [52] the contents. 

The Court: The offer will be marked for identi- 
fication government’s Exhibit 35. 

My. Avakian: Your Honor, we are willing to 
stipulate to these documents, including the yellow 
card and invoice. 

Mr. Brown: We would like to have the car 
order, dated December 26, 1950, signed by Wayne 
P. Kelley, M.D., marked for identification, in evi- 
denee. 

The Court: Exhibit 35 for identification will be 
received in evidence on the part of the government 
by the same number. 

Mi. Brown: We offer the invoice of Scott Motors 
Company, dated 2-27-51, for special automobile, as 
plaintiff’s exhibit next in order. 

Mr. Lohse: Oh, there is no objection. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 36. 

Mr. Brown: It should be noted there, in connec- 
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tion with Exhibit 35, that there is attached thereto 
receipt No. 13183, 13605. 

@. Now, Mr. Norris, would you tell the Court 
and the jury what is the purpose of the card here 
and record as kept by Scott Motors Company ? 

A. Agreement between purchaser and Scott 
Motors Company, the purchase order for 1951 Cad- 
illace. [53] 

®. It is signed by the purchaser, is that correct? 

A. Signed by the purchaser. 

Q. What is the purchase price of the automobile 
reflected by the car order? A. $3704. 

Q. Does the car order reflect a cash down pay- 
ment? A. No, it shows the deposit. 

Q. A deposit? A. A deposit on it. 

@. That is reflected, is it not, by one of the 
receipts ? A. Yes. 

@. Attached to the order? A> Ves: 

Q. In amount of how much? 

A. Two hundred fifty dollars. 

Q. What is the second receipt that is attached to 
the order? Would you describe that for us? 

A. Itis made out to Wayne P. Kelley in amount 
of $3,454. 

Q. Does that represent the final payment on the 
automobile ? A. Final payment, balance. 

Q. Now, with reference to the car invoice, would 
you explain what is the purpose of the invoice? 

A. The purpose of the invoice is to show the 
Anal transaction at the time of the delivery of the 
ear. 
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Q. Does the invoice reflect the total purchase 
price of the [54] automobile, as it 1s reflected on the 
car order? Avec, 

Q. And what is that figure? A. $3704. 

Q. Briefly, how is that $3704 broken down, 1f 
you can tell by the invoice? 

A. Base price was $3413.55 and the optional 
equipment totalled $290.45. 

@. What is the optional equipment, if you can 
tell? 

A. White wall tires, radio, heater and acces- 
sories No. 6, whatever that is. 

Q. You have delivered to me certain photostat 
copies of the exhibits, have you not? A. Yes. 

Mr. Brown: For withdrawal of the exhibits 
which have been offered in evidence and substitute 
photostatic copies. You may inquire. 

Mr. Avakian: No questions. 

(Witness excused.) 


Mr. Avakian: Your Honor, we likewise have no 
objection to withdrawal of the original and substi- 
tution of the photostats as the prosecution desires. 


JOH HINOTE 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: [55] 


Direct Examination 
Q. (By My. Brown): You have been previously 
sworn, in this matter, have you not? 
A. Yes, sir. 
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@. And your name is Joe Hinote? A. Yes. 

@. Where do you reside? 

A. 1461 Wright Street, Reno. 

Q. You have resided in Nevada how long? 

A. Twelve years. 

Q. What is your occupation or profession? 

A. Automobile business. 

Q. And you have been in that business how 
long? 

A. From the time I have been in Nevada and 
many years prior to that. 

@. What is your present business ? 

A. Automobile. 

Q. Now you were subpoenaed to appear here 
today, were you not? A. Yes, sir. 

@. And there were certain documents listed 
upon your subpoena that you were requested to 
bring with you, is that correct ? iN, | VES: 

Q. Could you briefly deseribe them ? 

A. JI have the original order and the repair or- 
der and copies of memorandums in connection with 
an automobile purchased from the MeCaughey Mo- 
tors November 27, 1948. [56] 

@. How do you happen to be in possession of 
those records, sir? 

A. I purchased the business of MeCaughey Mo- 
tors and took over the assets of the MeCaughey Mo- 
tors. 

(). These records were a part of the business 
records that were transferred to you, is that cor- 
rect? AY) Yes, cie 
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Q. You didn’t actually make these entries and 
they were not actually made under your supervi- 


sion ? A. They were not. 
Q. You have them simply because of the fact 
that you were & successor ? A. Yes. 


Q. Would you hand me the invoice please? 

A. Yes. 

Mr. Avakian: May we examine the witness on 
voir dire, with respect to the foundation, particu- 
larly in regard to the statement he acquired these 
records by purchase of the business. I would like to 
have the invoice marked for identification. 

The Court: The offer will be marked for identifi- 
cation as government’s Exhibit 37. You may inquire 
on voir dire. 

Q. (By Mr. Avakian): Mr. Hinote, when did 
you purchase this business? 

A. In 1950. [57] 

Q. And you personally were not connected with 
the business prior to that time? A. Nomsine 

Q. And you simply acquired this along with 
other records vou received, is that right? 

A. Yes, si. 

Q. Do vou have any personal knowledge as to 
the bookkeeping or accounting procedures which 
were followed in November, 1948, in that business? 

A. Yes. 

@. You were there 

A. I wasn’t there but I took over the records 
and we audited. 


Q. Perhaps I didn’t make my question clear. Do 
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you have any personal knowledge, based upon your 
own personal observations, as to the manner in 
which the bookkeeping entries were being made by 
the employees in November of 1948? 

A. Not personally, other than the records indi- 
cate. 

Q. With respect to the manner of payment of 
the sums shown on this invoice, do you have any 
knowledge other than what is on the document it- 
self? 

A. Well, what is shown in the sales journal. 

Do vow have that with you? 
I do not. 
T take it you have no personal knowledge? 

un 6 No, six. [58] 

Mr. Avakian: Your Fronor, we do not desire to 
base any objection on lack of foundation. We are 
more concerned about the matter of whether the 
matter of payments will be cleared wp and I would 
like, through the Court, to address a question to 
counsel, whether they intend to follow up on this. 

The Court: Very well. 

Myr. Maxwell: Well, may it please the Court, 
first of all this is an asset in the net worth computa- 
tion. This is an asset of the defendant, purchased 
during one of the years. Now the matter of pur- 
chase = think Mr. Avakian is interested in is 
whethey it was cash or check, is that correct? 


Ore 


Mr. Avakian: The thing I am coneerned with is 
it was transaction in 1948 prior to the years in- 
volved in this case and this document, on its face, 
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shows a certain amount of unpaid balance, which, 
without further explanation, would show a liability, 
which would work to decrease net worth and unless 
that matter is clarified, it would work to some dis- 
advantage. 

The Court: You have offered this in evidence? 

Mr. Maxwell: Yes. 

The Court: The offer in evidence will be re- 
ceived and the offer will be designated government’s 
Exhibit 37. Now I am just a little confused, so I 
suggest you proceed and make objection at the 
proper time. 

(Jury admonished and recess taken at 11:00 
o'clock.) [59] 


JERI Gy ahs 
Defendant present with counsel. Presence of the 
jury stipulated. 


Mr. HiNOTE 


resumed the witness stand on further 


Direct Examination 

Q. (By Mr. Brown): Now referring to the car 
order, Mr. Hinote, can you, from examining that 
instrument, tell the jury and the Court what was 
purchased by Dr. Kelley? 

A. This was a Mercury car, Model 72, which was 
a Six-passenger coupe, for the sum of $2832. 

@. Two thousand eight hundred thirty-two 2 

A. Yes. 

Q. On what date? 

A. That was on November 27. 1948. 
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Q. Now I note, from examining that instrument, 
that there is indicated in the right-hand column at 
the bottom, a balance due of $1800? 

A. Yes, sir. 

Q. Does that figure reflect an unpaid balance at 
that time? 

A. That reflects an unpaid balance at the time 
the order was written. 

Q. And this is more than just a purchase order? 

A. Yes, sir. 

Q. And then there was no unpaid balance that 
date—can you indicate what the word is there? [60] 

A. The word is November 29, 1948. 

Q. You have handed me a bill of sale, which we 
would have marked for identification plaintiff’s ex- 
hibit next in order, 37(a), your Honor. Now was 
that bill of sale taken from the same records? 

A. Yes sir. 

Q. Would you deseribe the bill of sale to the 
jury and Court please ? 

A. Bill of sale is dated November 29, 1948, con- 
veying clear title to Wayne P. Kelley, M. D., for 
the purchase of this 1949 Mereury. 

@. That is a duplicate copy? 

A. That is a duplicate copy from our files when 
the ear was delivered and paid for in full. 

Q. Would it be the custom of an automobile 
business to issue such a bill of sale if there was an 
unpaid amount due on the automobile ? 

ae Nowsir. 

Q@. Can you determine, from examining your 
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records, whether the amounts paid by Dr. Kelley 
were paid by cash or by check? 

ni That Dl cam noida; 

Mr. Brown: We offer the bill of sale in evidence 
as plaintifi’s No. 37(a). You may inquire, gentle- 
men. 

The Court: We have been following the practice 
of using letters for identification. [61] 

My. Maxwell: Why not include it on our 37? 

The Court: Then the offer is received in evi- 
Glemice aS Al joehae oul LUsdouline Ryle 


Cross Examination 

Q. (By Mr. Avakian): Myr. Hinote, from the 
two documents which you have identified and which 
are In evidence now as Exhibit 37, are you satisfied 
in your own mind, from your knowledge of these 
records, that the full purchase price for this Mer- 
eury was actually paid in November of 1948? 

A. Yes six. 

@. And there was no balance due then there- 
aiter ? A. No six. 

Mr. Avakian: Thank you, that is all. 


(Witness excused.) 


RUSSELL H. WILSON 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
@. (By Ma, Maxwell): Wall you stake Gxom 
name please for the record? 
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Russell H. Wilson. 
Where do you reside, Mr. Wilson? 
My home is in Piedmont, California. 
What is your occupation ? 
Tam a stock broker. 
For what firm? [62] 
The firm of Wilson, Johnson & Higgins. 
Are you a partner of that firm? 
IT am a partner. 
You have been asked to bring today certain 
records of the account of your company with Wayne 
P. Kelley and others. Do you have those records 
with you? A. Ido. 
Q. Will you kindly tell me what records you 
have? 


OPOoPOPoS Pop 


A. I have here the ledger sheets which shows 
Dr. Kelley’s transactions with my firm; I have cash 
deposit tags. 

Q. May I have the ledger sheets. Are these the 
ledger sheets and deposit slips attached to them, is 
that correct ? A, Gomis: 

@. And the ledger sheets also have note on them 
that you were unable to locate certain deposit slips? 

ee Yes: 

@. Now did you make a search for those de- 
posit slips? cs, 

@. And you were unable to find them? 

A. Yes sir. 


Q. Now you have handed me the documents in 
two distinct classifications. What is this first classi- 
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fication document? Can you tell me what the ac- 
count is? . 

A. Dr. Kelley had two accounts with us. 

@. And this first account is in what name? [63] 

A. Dr. Wayne P. Kelley, Mrs. Lois Kelley, 
James Leighton, Phyllis K. Kelley. 

Mr. Maxwell: We will offer this group of ledger 
sheets and deposit slips pertaining to that account 
as plaintiff’s exhibit next in order. 

Mr, Avakian: May we have a moment to exam- 
ine them? 

The Court: Yes, counsel may examine them. 

Mr. Avakian: Your Honor, we have no objection 
with respect to the authenticity as to these docu- 
ments. We do wish to raise an objection, at least 
tentatively, to the materiality. I would hke to make 
argument on that objection. I do not know whether 
the Court would lke to hear it in the presence of 
the jury or the absence ? 

Mr. Maxwell: It is obviously net worth, was dur- 
ing the years involved, and I do not think there is 
any question about that. 

Mr. Avakian: We would like to make argument 
Oilueiive 

The Court: Very well. 

Mr. Avakian: The objection which I wish to 
make—and as I say, I am making this tentatively— 
is that I do not believe the proper foundation has 
been laid at this time as to the presentation in a net 
worth type of ease, because there has been no evi- 
dence as yet with respect to the starting point, 


Umted States of America 75 


(Testimony of Russell H. Wilson.) 

which the Supreme Court has said is essential on a 
net worth case. I believe, in view of the fact that 
there is no objection raised [64] as to the authen- 
ticity of the document, that it would be proper to 
mark these for identification and to offer them later 
on, in the event the starting point evidence is pre- 
sented, but my concern is that if the foundational 
requirements for the starting pomt net worth are 
not met, the introduction of this evidence in the 
meantime would tend to have some sort of preju- 
dicial effect and my motion to strike might not be 
sufficient to raise that prejudice, so I would object 
to the receipt of this evidence at this time, on the 
ground that the prosecution has not, as yet at least, 
offered evidence which would tend to establish a 
starting point, and having failed to do that, the evi- 
dence relating to acquisition or sale of assets during 
the period covered by the ease should not be re- 
ceived. 

The Court: Objection overruled, with the right 
on the part of counsel to raise that objection later 
and at that time the Court will consider a motion to 
strike. That will be government’s Exhibit 38 1n evi- 
denee. 

@. Now this second group of documents that you 
have handed me consists of a separate account, does 
it, from the first group? A. That is right. 

@. In what name is that account? 

A. In the name of Dr. Wayne P. Kelley, Mrs. 
Lois Kx. Kelley. 

Q. And that contains one deposit slip and two 
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letters, together with an explanatory note in nature 
of deposit slip and one deposit? [65] 

A, Ware rieht: 

Mr. Maxwell: I will offer this group as gov- 
ernment’s exhibit next in order. 

Mr. Avakian: Your Honor, may we make the 
same objection to this on the same basis as to Ex- 
hibit 38. 

The Court: Very well. Tt will be the order of the 
Court that the offer will be received in evidence as 
government’s Exhibit 39, under the same conditions 
as Exhibit 38, that the defendant may move to 
strike. 

Q. Handing you Exhibit 38, and making partic- 
ular reference to the yellow ledger sheets, can you 
explain to me the meaning of the column on that 
ledger sheet and the entries thereon, generally? 

A. Well, starting at the left-hand side of the 
sheet, first column top 

Mr. Maxwell: May the record show I show 
plaintiff’s Exhibit 39 to the jurv at the same time. 

The Court: ‘You are exhibiting No. 39 to the 
jury merely to show it is the same form that the 
witness is testifying to. 

Mr. Maxwell: While the witness explains. 

A. Column left at the top, it shows at the top old 
balance of the account. Going across the page it 
will show purchases, our receipt for securities. The 
next column will show what has been [66] sold or 
delivered and name of the security. Next colunm 
will show the price. 
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Q. Unit price per share? 

A. Unit price per share. The next column shows 
the total amount paid for the security. 

Q. That shows total amount paid by you? 

A. That is total amount chent owes us, or it will 
also show total amount the debit to the chent’s ac- 
count, the amount of money is owed us. Next col- 
umn is payment to us, and final column is the new 
balance. 

Q@. And that balance is the amount the doctor 
owes you? 

A. At varying times that last column will show 
how much the client owes the firm or the firm owes 
the client. 

Q. But the credit cohimn shows payments, next 
to the last column ? 

That is right, payments to the firm. 

By the client? A. By the client. 

In this case Dr. Kelley? 

Dr. Kelley. 

Now with respect to the payments shown in 
ANGE eredit column, do you have any way of telling 
whether those payments were by cash or by check? 

A. Yes, we do. 

@. And what is that means that you have of 
telling? [67] 

A. We have the deposit tag, the duplicate de- 
posit tag, when we make our deposit at the bank. 

@. These deposit tags you have attached to each 
of these exhibits consists of your duplicate deposit 
tag, deposit of the firm in its hank account? 
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A. Yes. 

Q. With what bank did your firm do business? 

A. We have an account at the First National 
Bank of Nevada. 

Q. And these deposit tags are deposited by your 
firm in that account? A. Yes. 

Q. Now going down to eredits in Exhibit 38, 
what is the first credit or payment shown on your 
ledger sheet by Dr. Kelley? 

A. Credit of fifty-five thousand dollars. 

@. Now when was that paid? 

A. On June 23rd when it was entered in the 
books. Deposited on June 21st. 


Q. On June 2ist of what year? A. 1950. 
Q@. You say it was entered in the books as of 
June 23rd? A. Yes. 


@. And that is shown on your deposit tag by 
that date? 

A. It is shown deposited on June 21st. 

@. Did you make a separate deposit tag for 
each payment received from your customers? [68] 

A. J ean’t say positively about that. 

@. Did there appear to have been separate de- 
posit tags made for Dr. Kelley? 

A. There are a series of deposit tags for Dr. 
Kelley’s account. 

@. Then vour deposit tag of June 21st shows 
payment of 55 thousand dollars by the doctor and 
your deposit of that ameunt in the bank? 

A. Yes. 

Q. How was that amount paid, by cheek or eash? 
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A. That was paid in currency. 

Q. Now what is the next credit on the account? 

The next credit was $12,909.45, which was by 
check. 

Q. And do you have a deposit tag for that? 

A. Yes, there is a deposit here. 

Q. Does it show what bank that was written on? 

A. First National Bank. 94-4 one check; 1-32 
second check. 

Q. What was the date of that, that $12,909? 

A. That was on July 25, 1950. 

Q. And what is the date of your deposit tag? 

A. July 21, 1950. 

Q. In the ordinary course of your business, 
would you deposit such amounts on the same day 
they were received ? 

A. Not necessarily with checks. 

Q. With cash would you deposit the same day? 

A. With cash the same day. [69] 

Q. With checks would there be a delay of any 
substantial period of time? 

A. There could be two or three days’ delay, par- 
ticularly weekends. 

Q. Nothing like two or three months? 

A. Ohno. 

Q. Now what is the third payment shown on 
your ledger sheet in Exhibit 38? 

We show a cash payment to us of $5083.83. 
What is the date of your entry? 

That would be July 31st. 

Of what year? Deo. 


a ed 


80 Wayne P. Kelley vs. 


(Testimony of Russell H. Wilson.) 

@. And do you have a deposit tag for that 
amount? A. Yes, I do. 

@. What does that deposit show? 

A. That shows currency of $1420 and two checks 
drawn on the bank, one 29-7, the other 94-2. 


@. What are the amounts of those checks? 

A. $3,638.83 and $25.00. 

Q. And what is the date of the deposit tag? 

A. July 28th. 

@. And the entry was July 31st, I believe you 
said ? A. Yes. 

@. And that is 1950? [70] Ae 1950) 

@. And what is the next payment on your ledger 
sheet ? A. $4,995.50. 


Q. What is the date of that? 

A. That was on September 25, 1950. 

@. Do you have deposit tag corresponding to 
that too? A. Yes, I do. 

@. What is the date of that deposit tag? 

A. The deposit tag is September 22nd. 

@. And how does that show the amount was 
paid? 

A. It shows currency of $4,847 and a check for 
$148.50 on bank 94-2. 

Q. What is the next payment on your ledger 
sheet ? 

A. On October 4, 1950, $475.30. 

@. Do vou have a deposit tag for that payment? 

A. Yes, I do. 

@. <And does it show how that amount was paid? 

A. That was paid by eheck, 94-2: 
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Q@. And what is the next payment received by 
you? 

A. The next is on October 17, cash $494.70. 

Q. Do you have a deposit tag for that? 

A. Ido, dated October 16, 1950. 

@. And does it show how that payment was 
made ? A. That was currency. 
What is your next payment? [71] 
Next payment to us is $2,512.98. 
The date? A. On November 2, 1950. 
Do you have a deposit tag for that? 
Yes, there is a deposit tag here. 
What is the date of that? 
October 31st. 
Still 1950? Asa 
How was that paid? 
That was $1900 in currency and check for 
$587 98 and cheek for $25.00, both on 94-2. 
And the next payment, sir? 
The next payment to us was $996.32. 
And your ledger sheet entry? 
Is November 8, 1950. 
Do you have a deposit slip showing how that 
was paid? A. Yes, I do. 

Q. How was that paid and what is the date of 
the deposit shp ? 

A. Deposit slip date is November 6, 1950. It was 
paid by check, bank 94-2, $996.32. 

Q. And your next payment? 

A. Next payment was $26,486.25. 

@. What is the date of that check? 
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That was November 21, 1950. [72] 

Do you have a deposit slip for that payment? 
"ves, ide: | 

What is the date of your inane slip? 
November 20, 1950. 

And does your deposit - show how that 
was paid? 

A. That was paid by check, bank 94-2. 

Q. And your next payment received from Dr. 
Kelley ? A. $12,909.45. 

@. And what was the date of that? 

A. Oh, I beg your pardon, sorry, I have the 
wrong page. The next was $3995. 

@. The date? 

A. And the date was March 20, 1951. 

Q. And do you have a deposit slip for that date? 

A. That is one of the deposit tags we couldn’t 
locate. 

Q. What was the date of that again, sir? 

A. That was March 20, 1951. The ledger states 
it was paid by check. 

Q@. The ledger states it was paid by check? 

A. Yes, sir. 

@. And what is the next amount, sir? 

A. Well, there are a series of amounts here 
eredited to Dr. Kelley’s account for the sale of secu- 
rities, but the next payment into the account, that 
is the Jast there was on sales of securities. [73] 

@. In other words, you sold some securities for 
him and the account was eredited with the pro- 
ceeds? A. That is correct. 
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Q. Now I will show you Exhibit No. 39 and I 
will ask you, does that show some transactions be- 
tween Wilson, Johnson & Higgins and Dr. Wayne 


P. Kelley? A. Yes, it does. 
Q. Does it show payments made by Dr. Kelley 
to them ? A. It shows two payments. 


Q. What is the first payment, sir? 
ee Whe first is $1,975 on Aprielon ol. 
@. And you have a deposit tag for that sir? 


A. We did not find that deposit tag. The ledger 
states it was by check. 

Q. The ledger states it was by check? 

A. Yes, sir. 

Q. And what is the next payment under that 
Exhibit 39? ; 

A. The next payment was $10,193.75 on May 
17, 1951. 

@. Do you have deposit slip on that payment? 

A. Yes, I do. 

Q. What is the date of the deposit? 

A. Deposit was made, it looks ike May 16, 1951. 

@. And does the deposit.slip reflect how that 
amount was paid? 

A. In currency $3,260 and by check $6,933.75; 
bank 94-2. 

Q. Now, Mr. Wilson, I wonder if you would 
tell us what your [74] firm is, in general? 

A. We are stock brokers, members of the San 
Francisco Stock Exchange. We are dealers in secu- 
rities and underwriters. 
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Q. And your transactions with Dr. Kelley were 
primarily what? 

A. They were primarily dealing with the doctor 
on over-the-counter issues. At that time we were 
not a member of the Stock Exchange. Our transac- 
tions with the doctor were over-the-counter basis. 

Q. You bought for the doctor for his account? 

A. We sold stocks for the doctor for his account. 

@. Did you hold those stocks for the doctor after 
the sale? 

A. From time to time we would hold securities 
for safe-keeping for Dr. Kelley. 

@. <At other times would you deliver stocks 
which you purchased to him? Aes 

Q. Would your ledger sheets also reflect receipt 
of dividends? 

A. It would reflect the receipt of dividends on 
issues which were in the transfer when we claimed 
dividend for him, or where stock was left in the 
Blreet name: 

@. You might explain street name. 

A. That is where a person does not desire to 
have certificate transferred to their own name; it 
is endorsed by the former owner and signature 
enaranteed at the bank or broker and certificate 1s 
delivered on that basis. [75] 

Q. I will show vou Exhibit 26 for identification 
and ask you if you can tell me what that exhibit is? 

A. The original of these deposit tags. 

Q. In other words, those are the original of 
deposit tags enumerated in Exhibits Nos. 38 and 
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39? A. Yes; these are duplicates. 
@. And the ones in 38 and 39 are duplicates? 
A. Yes. 


Q. I wonder if you ean find the two missing 
deposit slips in the original slips, one dated March 
20, 19517 

A. No, sir, I don’t find it here. 


Q. Would you refer to your ledger sheet on 
March 20, 1951 payment and that is in amount of 
what ? A. $3995. 

Q. And does your ledger sheet whaé was re- 
ecived on that date, check or cash? 


A. It shows cheek received. 


Q. Now I think the deposit slips generally run 
one day previous to the payments, do they? 

A. The entry in the ledger wouldn’t be made 
until the deposit duplicate reached our San Ifran- 
cisco office. 

Q. Here is deposit slip dated March 19, 1951 
for $3450. Would that be part of that deposit? 

Mr. Avakian: The amount, if I recall, is dif- 
ferent. 

Mr. Maxwell: That is correct. [76] 

Mr. Avakian: I object to counsel asking leading 
questions of a speculative nature. It is a different 
date and different amount than the ledger sheet 
shows. The ledger sheet shows a payment by one 
eheck. I don’t see where a deposit tag in a lesser 
amount could be representing deposit of a single 
eheck in a larger amount. 
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Mr. Maxwell: If it doesn’t, I am sure the wit- 
ness will tell us. 

Q. Now we are also on Exhibit 39 missing a 
deposit tag for what date, sir, and in what amount? 

A. The date was April 16, 1951 and the amount 
was $1975. 

Q. And there is no deposit tag in here for that 
amount, is there? 

Mr. Avakian: What does counsel mean by ‘‘in 
here”? 

Mr. Maxwell: Exhibit 26 for identification. 

A. There is no tag. 


(Jury admonished and noon recess taken at 
12:00 o’clock.) 


Afternoon Session, March 27, 1956. 1:30 P.M. 
Defendant present with counsel. Presence of the 
jury stipulated. | 
MR. WILSON 
resumes the witness stand. 
Mr. Maxwell: You may examine. 


Cross Examination 

Q. (By My. Avakian): Mr. Wilson, I will give 
you Exhibits 38 and 39, so that you [77] may refer 
to them if necessary. Now you testified, Mr. Wil- 
son, that Dr. Kelley had two accounts with your 
firm. One of these was in the name of Dr. Kelley 
and his wife, is that right? 

ie ST. ielley ancdeNlrs.eiois IX. Kelley: 

@. And the other account was in the names of 
Dr. Kelley and his wife and their two children? 
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Hes Ves. 
Q@. That is the only difference between the two? 
A. As far as I know of. 
@. These accounts were handled in your San 
Francisco office or your Reno office ? 
A. In the office here. 


Q. In Reno? A. Yes. 
@. And you are in the San Francisco office, is 
that right? A. That’s right. 


Q. And I assume your permanent records are 
kept there, rather than in Reno? 

A. That’s right. The bookkeeping is done in San 
Hrancisco. 

Q. What type of records does Wilson, Johnson 
& Higgins keep with respect to its customers’ ac- 
counts ? 

A. When transactions are executed we send out 
confirmation, state number of the stock, number of 
shares, number of securities and extension, that is, 
the total purchase price. 

Q. Is that confirmation mailed from your main 
office in [78] San Francisco or from your branch 
office where the business is transacted? 

A. It is mailed from San Francisco and there 
are many duplicate copies of that confirmation; one 
to the bookkeeping department for the bookkeeper’s 
information. The bookkeeping machine makes the 
entries. At the end of the month we send every 
client a copy of the statement for his disposition, 
as of the end of the month. Our books are audited 
annually by Ernest & Ernest. 
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Q. Would you state, for the information of the 
Court and jury, what Ernest & Ernest is? 
Certified public accountants. 

That is a world-wide accounting firm? 

cs. 

Do you give any further information ? 

IT think that is all. 

I notice that you testified that Dr. Kelley 
had made ten payments to your firm in connection 
with one of these accounts which is reflected by 
Exhibit 38 and two payments reflected in the other 
account, Exhibit 39, a total of 12 payments. Now 
you stated that you were unable to locate the bank 
deposit tags on a couple of these transactions. Was 
a search made in your office for those tags? 

A. Ob yes there was. 

Q. <A total of three out of twelve missing and 
the search [79] failed to turn them up, is that 
right? aA Yes sit 

Q. So apparently those were mislaid or lost or 
something of that kind? A. Yes. 

@. You refer to the fact that some of the stock 
purchased by Dr. Kelley was held in a street name, 
I think is the term you used. Would you explain 
again the meaning of that term? 

A. Stocks that do not pay dividends frequently 
are left in what we call street names; that is, the 
name of the last owner of the stock, the one that 
issues the stock, and it is endorsed by that owner 
and the endorsement is guaranteed by the bank or 
member of the Stock Exehange. 
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Q. What commonly is the reason for leaving it 
in that form of ownership, rather than issuing in 
the owner? 

A. To avoid cost of transfer. There might be 
some very heavy transfer tax involved. 

Q. That is, it was a fairly common practice in 
the brokerage business? 

A. It is in some active accounts. 

Q. And actually it represents a more convenient 
and less cumbersome method of purchasing and 
selling and transferring securities, is that right? 

A. That’s right. 

@. Jt is a considerable convenience to you in 
the brokerage business? [80] 

A. It cuts down our bookkeeping, is just as sat- 
isfactory. It also permits the client, when he had 
decided to sell next week, the stock might be back 
in some transfer office. 

@. So if you receive the order to sell and de- 
sire to sell promptly, you can sell more rapidly if 
the stock is held in a street name than if it were 
registered in the name of the owner? 

A. If you have it registered in the owner, the 
certificate is on hand. The stock in a street name 
doesn’t require that. 

Q. And that frequently means it can be sold 
more rapidly, isn’t that right? 

A. There is not much difference if stock is on 
hand. 

Q. Suppose I am one of your hypothetical 
clients 
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Mr. Maxwell: I object to making him an expert 
witness on this particular phase and asking for his 
conclusion. He is here to testify to the records we 
have. 

The Court: We started out to get explanation 
of street name and I think we have it. 

Mr. Avakian: I just want to make it clear. The 
direct examination introduced this idea of not regis- 
tering this stock in Mr. Kelley’s name. I would 
like to make clear to the jury the convenience in- 
volved in using a street name, and it is for that 
purpose and I would like to complete with one or 
two questions. 

The Court: The Court understands. Let us have 
the question. [81] 

Q. Mr. Wilson, if a client says to sell some se- 
curities he owns and in his own name and his 
possession, they may be in a safe deposit box at 
the bank, and before you can sell those, he would 
have to leave his activities or business and go to the 
safety deposit box to get them personally, whereas, 
if they were held in a street name, they could be 
sold immediately, is that right? 

Mr. Maxwell: That calls for opinion. No foun- 
dation. Assumes facts not in evidence by any 
stretch of the imagination in this case. 

The Court: Objection sustained. 

Mr. Avakian: J think that is all. 


Redirect Examination 
Q. (By Mr. Maxwell): Your clients do not in- 
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dicate to you their purpose for having stocks regis- 
tered in street names, do they, ordinarily ? 

A. No. 

Mr. Maxwell: That’s all. 


(Witness excused.) 


HOWARD A. BENNETT 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Maxwell): Will you state your 
name, please? A. Howard A. Bennett. 

@. Where do you reside, Mr. Bennett? [82] 

A. I live in Oakland, California. 

Q. What is your occupation, sir? 

A. I am secretary to Mr. Van Strum of Van 
Strum & Towne Investment, Inc. 

Q@. Do you have anything to do with Technical 
Fund? 

A. Van Strum & Towne Investment Inc. man- 
ages Van Strum & Towne Fund Inc., which is, I 
wil not say successor, but a new designation for 
Technical Fund. 

Q. And the Technical Fund is incorporated and 
is a corporation ? 

A. It is a mutual investment fund, or was the 
Van Strum & Towne Fund, just the same. 

Q. Then can you explain a little bit what a mu- 
tual investment company is? 

A. Well, it is a corporation, whose business is 
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the holding of securities of various corporations in 
Ameriea. 

@. And does the corporation itself issue shares 
and sell stock? A. Yes, it does. 

Q. Now you were asked to bring today records 
pertaining to the ownership of shares in Technical 
Fund, Ine, by Dr. Wayne P. Kelley. Did you 
bring those records ? 

A. I have such records as requested. 

Q. Did you also bring checks in payment of 
dividends? A. I brought checks. 

Q. Then I wonder if you would give me the 
checks for dividends on the account. Now you have 
handed me two different groups of [83] checks, 
both of them having Technical Fund Ine. at the 
top. Can you tell me the difference between the 
two? 

A. Yes, one here in Mrs. Kelley’s name 

Q. And this first group of checks which you 
have handed me, in what name do they appear? 

A. Mrs. Lois K. Kelley, Wayne T. Kelley, 
James Leighton Kelley, as joint tenants. 

@. And these represent dividends paid to Dr. 
Kelley, or to the persons named as payees on the 
check? A. That is right. 

Q. For the period 12-30-1951 to 12-30-1952? 

ene ces Sita iicy der 

Nr. Maxwell: I ask that these be marked gov- 
ernment’s next in order and offer them im evidence. 

The Conrt: Do you offer both groups of cheeks 
together? 
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Mr. Maxwell: No, your Honor, I am going to 
offer the other group separate. 

My. Avakian: We have no objection, your Honor. 

The Court: The offer will be received and 
marked Exhibit 40 on the part of the government. 

@. Now the second group of checks which you 
have handed me, are they all in the name of Wayne 
P. Kelley? 

A. And Mrs. Kelley. Some of them have the 
children on and one has Mrs. Phyllis Kelley on it. 

Q. Phyllis I. Kelley? A. Phyllis J. Kelley. 

Q. Are they payable to different persons? 

A. No. According to the records, I was able to 
determine the way which this dividend came in. 
There was a confusion the way the dividend came 
in on the shares on which the dividend was deter- 
mined and in the ease of the Phyllis check for $10, 
we deposited the check to Phyllis and Wayne 
Kelley, et al. That is out of the dividend of Wayne 
P. Kelley. 

Mr. Maxwell: I offer this group of checks as 
government's next in order. 

Mr. Avakian: Your Honor, with the exeeption 
of the check to Mrs. Phyllis I. Kelley, we have 
objection to her. As to that, we object on the 
ground no proper foundation laid to admit that 
chee this case: 

The Court: The dividend check? 

Mr. Avakian: Yes. We are not concerned about 
the ten dollars but possible implication that might 
be drawn from it and until proper foundation is 
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laid we would object to that; otherwise, we have 
no objection to the rest. 

My. Maxwell: I think the witness testified in 
the name of Phyllis I. Kelley in error. 

A. JI have a subsequent check, $852.50, which 
covers the $10 plus $843.60. 

My. Avakian: Where is that check? [85] 

A. Itis a copy of our dividend accountings. We 
are getting into another subject. 

Mr. Avakian: I think that makes it all the more 
clear this check is immaterial, should not be ad- 
mitted in this group. 

The Court: Well, it is difficult. Objection over- 
ruled. 

Mr. Maxwell: May I point out the $843.60 is 
right on top of the checks. 

Mr. Avakian: I understood he had a different 
check. 

A. I have a large group. I do have subsequent 
check. 

Mr. Avakian: It appears the $10 is included in 
the $843.60 and would be erroneous duplication. 

The Court: That is my understanding, counsel; 
the record is clear on it. 

Mr. Avakian: Thank you. 

The Court: The offer will be received in eyi- 
denee as government’s Exhibit 41. 

Q. Did you bring some other checks? 

A. Yes, I have cheeks on what is ealled Tech- 
nieal Fund Distributors. 

@. What are those checks? 
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_A. Now we get into the subject of reinvestment 
on this. Dr. and Mrs. Kelley’s reinvestment of their 
dividends and disbursed into additional shares as 
dividends became available and when [86] the divi- 
dends were accumulated at the end of the quarterly 
period, they were issued additional shares and 
there was always a certain amount which would 
be less than a share and a check was issued for that. 

Q. What was left over from investment of divi- 
dends? A. That is correct. 

Q. First, sir, give us the authorization of Dr. 
Kelley and Lois Kelley to make the reinvestment 
of the dividends. Do you have those with you? 

A. I have some photostatic copies of records in 
the bank. 

These are in the Crocker National Bank? 
That is correct. 

Did the Crocker Bank make the photostat? 
They did. 

They handed to you these photostats ? 

. That is correct. 

Mr. Avakian: We have no objection as to the 
authenticity, your Honor. 

Mr. Maxwell: I will offer these as government’s 
Exhibit next in order. 

The Court: What do you mean by “these”? 

Mr. Maxwell: They are dividend reinvestment 
orders issued to the Technical Fund and Technical 
Fund Distributors and signed by the owners of 
the shares, Wayne P. Kelley, Mrs. Lois K. Kelley, 
etc. 
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The Court: That was the authority given to the 
firm by certain of the Kelley family, authorizing 
reinvestment? 

Mr. Maxwell: Yes, distribution of additional 
shares. 

Mr. Avakian: We have no objection to these 
being received in evidence, your Honor. 

The Court: The offer will be received in evidence 
as government’s Exhibit 42. 

Q. Now then, as I understand it, you reinvested 
these dividends paid to Dr. Kelley and the other 
account holders during the years 1950, 1951 and 
1952? A. That is correct. 

Q. And in that investment you have the fraction 
left over; in other words, the share would be so 
much and the dividend wouldn’t come out even? 

A. That is correct. 

Q. And these individual checks which you have 
are the checks for the fractions? 

Ao thats rich, 

@. May I have those please? These are broken 
down in accordance with account of Lois K. Kelley, 
Wayne P. Kelley, James Leighton, one account, 
and the other account, Wayne P. Kelley, James 
Leighton and Lois K. Kelley, the only difference 
between the two is that Mrs. Lois K. Kelley comes 
first on one and Wayne P. Kelley comes first on the 
other? [88] A.) OGhawis correct. 

Mr. Maxwell: I will offer these two groups of 
checks as government’s exhibit next In order, one 
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pertaining to Lois K. Kelley as the first exhibit, 
your Honor. 

Mr. Avakian: We have no objection to these. I 
do not recall in what order. One group has the name 
of Wayne Kelley and the other Lois Kelley. 

Mr. Maxwell: Lois Kelley first. 

The Court: The group of checks in the name of 
Lois Kelley will be received as government’s Ex- 
hibit 43. Check in the name of Wayne Kelley as 
first in order, will be received in evidence as govern- 
ment’s Exhibit 44. 

Q. Now, Mr. Bennett, have you brought with you 
today copies of your purchase orders; in other 
words, orders for purchase of stock? 

A. Yes; I might point out the ones that are my 
brokers. 

Q. But they are out of your original records? 

A. They are out of my original records. 

Q. May I have those orders. You have handed 
me actually two separate groups of these. You have 
them separated by brokers? 

A. Yes, this order of July 24, 1952 was made 
through George MeKaig & Company. These others 
are my brokers, Wilson, Johnson & Higgins. 

Mr. Maxwell: J will offer these purchase orders 
as [89] government’s exhibit next in order. 

Mr. Avakian: "We have no objection to these, 
your Honor. 

The Court: They will be received as govern- 
ment’s Exhibit 45 in evidence. 

Q. Now, Mr. Bennett, do you also have any doc- 
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uments which show the number of shares purchased 
in consequence of the reinvestment of dividends? 

A. We have the history of the account which 
are in the files of the Crocker National Bank, their 
ledger sheet and shows the shares. 

Q. They show acquisition of shares as made? 

A. They do not differentiate between those rein- 
vested and those that are outright purchase. 

@. or what period? A. These ledgers? 

Q. Yes. 

A. One begins on June, 1950 and the last date 
here, showing the balance of June, 1953. 

Q. May we take these apart? 

A. You may. This second account starts in No- 
vember of 1952. 

Q. Will you place them in proper order? Where 
did you secure these photostats, Mr. Bennett? 

A. From the Crocker Anglo National Bank. 

Q. And the Crocker Anglo National Bank keep 
them as part of their records and part of your 
records? [90] 

A. They were, and are, custodian of the records. 

Mr. Maxwell: I will offer these two groups of 
photostatie copies of ledger sheets, first one start- 
ing with the name of Lois K. Kelley and second 
starting with name of Wayne P. Kelley. May I 
amend my offer to exclude any entries on those 
sheets which might relate to the year 1953. 

The Court: Very well, the offer of photostats, 
beginning with Lois K. Kelley first in order, will 
be received in evidence as government’s Exhibit 46. 
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The group having the name of Wayne P. Kelley 
first in order will be admitted as government’s Ex- 
hibit 47, subject to the restriction stated by counsel. 

Mr. Avakian: May I make this inquiry? May it 
be understood, with respect to all of this informa- 
tion, we may have the right to move to strike, as 
was the ruling of the Court in connection with 
prior offers, and not have to make objection each 
time. 

The Court: The motion, of course, can be made 
by counsel at any time he sees fit. 

Mr. Avakian: J just want it understood that, in 
view of your Honor’s ruling on the beginning group 
of exhibits, that related type of evidence, I wanted 
to make it clear in the record that they are going 
in in deference to that ruling and we would like 
to reserve the right to strike out any of the [91] 
evidence of this type. 

The Court: It is the understanding of the Court 
that you have reserved the same objection to the 
same type of proof. 

Mr. Avakian: Thank you, your Honor. 

@. Mr. Bennett, you have some more documents, 
showing the reinvestment of dividends in shares, 
such as perhaps carbon copies of papers? 

A. Yes, I have the copy of checks sent out to the 
Technical Fund Distributors. I am missing’ two 
copies, that would be the two orders. 

Q. May I have those. First, would you explain 
what information is on these sheets ? 
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Mr, Avakian: Your Honor, may we sce them 
first ? | 

Mr, Maxwell: I just want to find out what they 
are, but £ de not want the witness to read anything, 
just general information. 

A. These show amount of dividend and price at 
which the reinvested new shares would be carried 
per share and total and the last figure indicates the 
excess amount. 

Q. And that refers to the checks that go back 
to the fraction checks, is that correct? 

A. That is correct. 

Mr. Maxwell: At this time I will offer in evi 
dence Technical Fund papers as described by the 
witness, showing information as to reinvestment of 
dividends. [92] 

Mr. Avakian: We have no objection to these be- 
ing received in evidence, reserving our right to 
strike. 

The Court: The offer will be received in evidence 
as Government’s Exhibit 48. 

Q. Now, Mr. Bennett, do your records which you 
produce here in court, Exhibits 40 to 48, do they 
show the amount of stock purchased by Dr. Kelley 
or his wife, in dollars and cents, during the year 
1949 ? 

A. There were no transactions in 1949. 

Q. During the year 19502 

A. Yes, sir, the sales and the other duplicates 
indicate the reinvested value. 

Q. Let us break this down to an original invest- 
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ment which came from the stockholders. 

A. That is correct. 

Q. And the reinvestment of dividends from the 
original investment, is that the way it was? 

A. The reinvested shares originate from the 
dividends and distributions, yes. 

Q. First, can you look at your records and tell 
me the amount of purchase, original purchase, in 
1950? 

A. Do you wish that in total amounts or in 
orders? 

Q. Total amount. The total cost of original pur- 
chase of Technical Fund stock by Dr. Wayne P. 
Kelley and Lois K. Kelley in the account for the 
vear 1G. | ay 

A. In the two accounts, that is, Wayne P. Kel- 
ley and Lois K. Kelley and Lois K. Kelley and 
Wayne P. Kelley, there were 8640 shares, at a cost 
of $79,880.92. 

Q. Now what did the doctor receive in the way 
of dividends during that year? 

A. By the doctor, you mean in both accounts 
we are referring to? 

OO” Yes, sir. 

A. There was a total distribution of $4,697 for 
the year ended 1950. 

Q. Of that amount, how much was reinvested ? 

A. $4,676.86. 

Q. Then at the end of the year do you have the 
doctor’s total investment in Technical Fund stock, 
cost value? 
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A. Speaking in dollars, his purchases and his 
reinvestments for the year totals $84,557.78. 

Q. Now for that year on the dividends, were the 
dividends wholly from income of the corporation, 
or were they in part a eapital gain, that is, divi- 
dends resulting from this sale of stock by the com- 
pany ? A. Speaking of 1950? 

Q. Yes, sir. 

A. Of the total $4,697, $3,998.20 was what we call 
from so-called income or investment, and the 
$698.80 was dividends from capital gains, a $198 
gain. [94] 

Q. Now I notice there was some $21 dividends 
received in 1950 which were not reinvested, is that 
right? 

A. $20.14 was not reinvested. 

®. And what happened to that money? 

A. Those are the checks which we have just seen. 
They were cashed. 

@. Were all those checks cashed ? 

A. All which checks? 

Q. Well, speaking of the checks for the fraction 
of the leftover shares. 

@. Are we speaking for all years now? 

Q. Yes, Exhibits 43 and 44. 

A. No, in some cases, not in 1950 but in the 
other two vears, those fractions were sent in with 
supplemental orders to make up one share. 

Q. So in some eases those checks would be re- 
turned, together with additional funds? 

A. That is correct. 
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Q. Did that happen in 1950? 

A. That did not happen in 1950. 

Q. In the year 1951, at the end of that year, can 
you tell me how many shares of stock of Technical 
Fund, Ine. were held by Dr. Kelley? 

A. I will have to do some adding here. I have 
my 1951 figures separate from 1950. [95] 

Q. Will you give me just the amounts acquired 
first during the year 1951. 

A. For 1951 there were 4425 shares, totalling 
$45,088.05 purchased and 491 shares are reinvest- 
ment, dividend distribution. 

Q. There was an additional 491 shares? 

A. Yes, as result of reinvestment of dividends. 

@. How much was the investment of those? 

A. $4564.33. 

Q. And then what would be the total amount the 
doctor invested in Technical Fund stock in the year 
1951? A. $49,652.38. 

@. Now were there any sales during 1951 of 
1950 stock, which I think you said was $84,557.78 ? 

A. There were no sales in 1950, no sales in 1951. 

Q. This 49 thousand would be additional to that 


amount, is that correct? A. That is correct. 
Q. What was the total amount of dividends in 
517 A. $4,557.83. 


Q. And how much of that was invested. I think 
you said some $4,568.33 invested, is that correct? 

A. That is correct figure from the account, but 
out of the dividends of $4,557.83, $4,541.32 was re- 
invested and $21.01 was added to the dividend. 
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@. $21.01, that would be the fraction checks, 
plus additional [96] amounts, is that correct? 

A. That is right. 

Q. And how much of the dividends which were 
paid in, $4557.83, were so-called income and how 
much were capital gain? 

A. $2155.68 were dividends from iivestments in- 
come, or so-called income, as you eall it, and the 
dividend from capital gains on sales of the securities 
by the company was $2402.15. 

@. Now let us go to 1952. How many shares were 
purchased during 1952 ? 

A. 2,575 were purchased from George MeKaig, 
previcusly mentioned, for a total of $25,003.25. 

@. Were there any sales during the year 1952? 

A. There were no sales. 

Q. So this would be in addition to the amount 
purchased in the vears 1950 and 1951? 

A. That’s right. Now we have mentioned just 
the purchases. 

QM. Yes, that is correct. Then what were the divi- 
dends? How many shares were purchased by rein- 
vestment dividends? 

A On both accounts there were 671 shares, total- 
ling $6,001.93. 

@. And that would give you the total amount of 
purchase for the year 1952 of how much? 

A, $31,005.18. 

@. What was the amount of dividends paid dur- 
ing the vear 1952? 

A Dividends and distributions totalled $5,970.48. 
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@. And were those dividends all used to reinvest 
in stock shares? 

A. Yes, the bulk of them were. 

Q. I notice those are less than the value of in- 
vestment. 

A. Well, there was $31.45 that was added to the 
dividend. 

@. In that year the total of all the dividends 
was used to purchase shares, plus $31.45? 

A. That is correct. 

Q. Of the dividends of $5,970.48, how much was 
ordinary income? A. $2635.02. 

Q. And how much was capital gains? 

A. There were no capital gains. 

Q. Now you have dividends of $5970.48; ordi- 
nary, $2635.02, what were the balance? 

A. Well, the balance of $3335.46 was distribu- 
tion of paid-in surplus. 

Q. Where do vou get your information with re- 
spect to the difference in dividends and amounts 
between ordinary income and capital and distribu- 
tion of paid-in surplus? 

A. Ona per share basis, as a matter of record. 
I also have the quarterly per share amount dis- 
tributed. 

Q. You have this as a portion of your record 
which shows the break-down between these different 
items of the dividends? 

A. Yes, I have copies here. Working backward, 
we have at the conclusion of 1952, same as of 1951, 
I couldn’t find the one [98] for 1950, however, I 
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have a copy of the quarterly report that does give 
the amounts for the last two quarters of 1950. 

Q. May I have those? Do you recall when the 
first purchase of stock was in these accounts? 

A. According to my records, in June, 1950 — 
June 21, 1950. 

@. Then would any of these statements prior to 
the one of September, 1950, have any application? 

A. No. The purchases in June of 1950 were after 
the stock record date and therefore Dr. and Mrs. 
Kelley got no dividends for the end of June, 1950. 

Q. The first dividends would be September? 

Oe Pictieie corrcer 

Mr. Maxwell: I will offer these, showing divi- 
dend distribution for the latter end of the year 
1950 and for the years 1951 and 1952. 

Mr. Avakian: We have no objection. 

The Court: The offer will be reeeived in evi- 
dence as government’s Exhibit 49. 

Q. Mr. Bennett, you said something about paid- 
in surplus. The Ist dividends of 1952 are ordinary 
income. Would you explain that? 

A. Paid-in surplus is return of investment, as 
far as the corporation goes. The ultimate result is 
a reduction of the shareholder’s share cost at that 
time. 

Q. In other words, distribution of capital of the 
corporation of stock? [99] 

A. That is correct. That is return of capital. 

Mr. Maxwell: JI have no further questions. 
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Cross Examination 


@. (By Mr. Avakian): Mr. Bennett, I believe 
you have Exhibits 40 to 48 before you, is that cor- 
rect, all the exhibits you presented ? 

A. I have—— 

@. Let me give you 49 also. I wish you would 
refer to Exhibit 40, a group of dividend checks. 

A. Yes, I have 40. 

@. Will you examine the endorsements on those 
checks? Would you tell me, from your examina- 
tion, if it is true that those were all reinvested by 
either returning the checks to your company or 
leaving them with you? 

A. May I remove the staple on these to examine 
the endorsements ? 

Q. Is that necessary? See if you can do it with- 
out. 

A. Yes, these here, for instance, Exhibit 40, 
were not. 

@. So the checks were, in fact, deposited by the 
Kelleys in their own bank account, is that correct? 

A. They went back to the Crocker Bank, so then 
the bank handled each for reinvestment. 

Q. That is also true of checks in Exhibit 41, is 
it not, Mr. Bennett? A. That is correct. 

Q. Referring now to Exhibit 48. I believe you 
testified the [100] checks in that group represented 
the fractional portions of the dividends which were 
not used in purchasing shares because there was 
a little bit left over? A. That is correct. 
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Q. Would you examine the checks in that group? 

A. Speaking of Exhibit 43? 

Q. Arve those the checks in which Lois Kelley’s 
name is shown? A. ‘Phat is Exhibit 43. 

Q. Would you examine the checks, beginning 
with April 3, 1951 and running through to Decem- 
ber 30, 1952, and tell me if it is not true that those 
were likewise returned directly for reinvestment ? 

A. Which ones did you wish? 

Q. I believe April 3, 1951 is the first one in the 
eategory I mentioned. 

A. The first one is January 16, 1951. 

Q. Beginning with April 3, 1951. 

A. Thatisright. April 3rd is for 13 cents. That 
indicates reinvestment here. 

Q. And all of the rest of the checks subsequent 
to that date, running to the end of 1952 in that 
exhibit, likewise were returned for reimvestment, 
were they not? 

A. I will have to refer to the year. 

Q. Would it help you to look at the endorse- 
ment? 

A. Not necessarily. This one is for 56 cents, 
the end of June. That was cashed. 

Ome iiatedate 1s that? 

A. The end of June, 56 cents; it was cashed. 

@. What year? A, 19051, 

Mr. Maxwell: What exhibit are you referring to? 

A. Exhibit 48. We started out with the second 
checly We cents, aime priL: 
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Q. I direct your attention to the next check, 
January 8, 1952. 

A. Yes, that was sent back with supplemental 
amount. 

Q. Will you look at all the remaining checks 
for 1952? A. That is correct. 

Q. Those were all reinvested? 

pve oes, im 1952. 

@. Would you look at 1952 checks in Exhibit 44, 
which are checks on which Wayne’s name appears 
first, and tell me whether those were all reinvested ? 

A. Yes, March 31, 1952, in amount of $4.06, 
was handed for reinvestment, as was June 30th for 
20 cents, September 30th for $5.00, a year end one, 
$2.09. 

@. January 8, 1952, also? 

A. Yes. That actually results from the end of 
the year 1951, and that was also reinvested. 

Q. Now with regard to the purchases which 
were made in each of these years — first, did you 
give a total number of shares and [102] total num- 
ber of amounts—the amount purchased in 1952 was 
purchased through George McKaig Company, is 
that mght? 

A. We have the orders here yes, 2575 shares 
were purchased through George MeKaig Company. 

@. <As to 1950 and 1951 purchases, those were 
made through Wilson, Johnson & Higgins, were 
they not? A. That is correct. 

Q. And the money came to you through that 
brokerage firm? A. That is correct. 
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Q. That wasn’t money coming directly from Dr. 
Kelley? A. No. 

My. Avakian: Your Honor, so there will be no 
confusion, I would like to eall the jury’s attention 
to the fact that the amounts of money specified in 
the exhibits relating 

Mr. Maxwell: He can argue the case. 

Mr. Avakian: There are large amounts floating 
around here and that is improper 

Mr. Maxwell: I object to the remarks of counsel. 

The Court: This testimony was offered and you 
did not make an objection at that time. I do be- 
lieve it is out of place to exhibit an argument to the 
jury. 

Q. Now, Mr. Bennett, I wasn’t able to follow 
exactly the addition which you gave in your direct 
examination. Would you refer to your records, I 
believe they are in Exhibit 48, which [103] show 
the purchase in 1951, and particularly to the divi- 
dends and to the shares purchased with dividends. 

A. TI have Exhibit 48 in front of me now. 

Q. Do you have the data in regard to the year 
1951? Perhaps you may have been using other 
memorandum in your possession. 

A. I might call attention to the fact that these 
copies in Exhibit 48 are duplicates or triplicates, 
referred to in the exhibits. 

Q. Would you refer specifically to the amount 
of dividends for 1951 and the amount of shares 
purchased by reinvestment through dividends in 
1951, and perhaps I can straighten out my views. 
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A. What do you wish me to refer to now? 

@. What is the total amount of dividends for 
that year? 

A. For the year ending December 31, 1951, 
$4,557.83 of dividends and distribution. 

@. And what was the amount of money rein- 
vested ? 

A. $4,541.32, plus supplemental $23.01. 

@. Thank you very much. Referring again to 
Exhibit 48, you stated that there were sheets for 
two quarters missing ? AY ia isteomneci: 

@. You didn’t give the description of sheets 
missing. What type of sheets are they? 

A. They are the dupleate or triplicate entitled, 
“Dividends to Reinvest,” with a couple of checks 
in Exhibits 44 and 48. 

@. Have you made a search, or had a search 
made, in your office? [104] 

A. I looked for them. I compiled the informa- 
tion myself. 

@. Those two were lost and missing? 

A. Those two I couldn’t find. 

@. And I take it you made an extensive search 
for them to satisfy yourself there was no point in 
looking further? A. That is correct. 

Q. You also talked about not being able to find 
the tax status form for 1950? 

peeelhat is correct. 

Q. That is with respect to Exhibit 49? 

A. I did see the quarterly forms, which were 
broken down. 
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Q. But you did find those forms for 1951 and 
1952, but could not find them for 1950? 

A. I could not. 

Q. So that is another document which you lost? 

AD What iach 

Q. With respect to the distribution of paid-in 
surplus in 1952, I believe you said the amount of 
that was $3335.46 ? A. Yes. 

Q. Is it true, Mr. Bennett, that payment of that 
amount in the form of a dividend 

A. I called it a distribution, sir. 

Q. I think you are right. The payment of that 
as a distribution represents a tax-free return of 
capital to the investor? 

A. May i read that portion out of the tax form? 
It may make it [105] clear. 

Q. That is part of 49? BN NES. 

Qik vow, pléace: 

A. It says: “The amounts showns in the last 
column were distributions from paid-in surplus. 
Since they therefore are to be considered a return 
from capital they are non-taxable, and do not have 
to be included in Form 1040.” 


7) 


(Grane 
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Redirect Examination 
Q. (By Mr. Maxwell): Myr. Bennett, about how 
many records, pieces of paper, did you bring here 
this morning ? A. That would be a guess, sir. 
@. Well, make your best guess. 
Mr. Avakian: Your Honor, they are in evidenee, 
he ean count them. 
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The Court: He is trying to. 

Q. About how many pieces of paper did you 
bring ? 

Myr. Avakian: Your Honor 

The Court: Let us just hear. 

A. iam a poor guesser, but I would say the 
pieces of paper I have here, including torn off slips, 
are 200. 

@. And there are three of them missing, it is 
my understanding? A. Yes. 

Mr, Maxwell: That’s all. [106] 


Recross Examination 

@. (By Mr. Avakian): Is that a fair norm for 
your organization ? 

A. Yes, sir, we are successors of Technical 
Fund 

Mr. Maxwell: The Internal Revenue didn’t have 
them. 

Mr. Avakian: What was your answer? 

A. J didn’t answer. 

Mr. Avakian: I would like an answer. 

A. I don’t know. I will not say they are lost; 
IT will say I couldn’t find them. 

Q. Did the Internal Revenue Service examine 
these records in your office prior to your coming? 

A. Not in my office. 

Q. You don’t know whether they did examine 
them ? 

A. No, they have never examined any of these 
records until today, when I reported. 
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Mr. Maxwell: I did examine them though today ? 
A. This morning. 


(Witness excused.) 


(Jury admonished and afternoon recess taken 
at 2:55 p.m.) 


3:10 P. M. 
Defendant present with counsel. Presence of the 
jury stipulated. 


GEORGE B. McK AIG 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: [107] 


Direct Examination 

Q. (By Mr. Maxwell): Will you state your 
name ? A. George B. MeKaig. 

Q. Where do you reside, Mr. McKaig? 

A. Half way between here and Reno. 

Q. What is your occupation, sir? 

A. Right now it is nothing. 

Q. What was your occupation during 1950, 1951 
and 1952? A. Investment broker. 

Q. Mr. McKaig, did you purchase for Dr. Kelley 
some shares of Technical Fund stock ? 

A. Yes, six. 

Q. Do you have a memorandum of that pur- 
chase? The witness has handed me a yellow sheet 
containing confirmation and statement in the name 
of George B. McKaig & Company, dated July 24, 
1952. I will ask that that be marked for identifica- 
tion. 
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The Court: It will be marked plaintiff’s Exhibit 
50 for identification. . 

Mr. Avakian: We have no objection to this going 
in evidence, your Honor. 

Mr. Maxwell: We offer it. 

The Court: It will be received in evidence as 
government’s Exhibit 50. 

Q. Showing you government’s Exhibit 50 in 
evidence, Mr. MekKaig, can you tell us what that 
means? [108] 

A. This is a statement of the Technical Fund 
purchase of 2575 shares at $9.71 per share. 

@. What is the total amount? 

A. $25,003.25. 

@. Did Dr. Kelley pay you that amount of 
money ? A. He paid me that in cash and check. 

Q. Do you recall how much the currency was 
and how much check ? 

A. I haven’t my bank accounts here, statement 
here. 

Q. Did you make a deposit of that amount of 
money in your bank account on or about that date? 

pve YS. 

Q. That would be July 

Q. 19522 A. Yiesssit:: 

Mr. Maxwell: JI have no further questions. 

Cross Examination 

Q. (By Mr. Avakian): What was the name of 
the bank in which you deposited this money? 

A. I earry accounts in two banks, but I think 
this was the Nevada Bank of Commerce. 


A. July 24th. 
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In Reno? oman cS: 

Where was your other account? 
Kirst National. [109] 

In Reno? A. Yes. 

r. Avakian: That is all, your Honor. 


2O>OO 


Redirect Examination 
Q. (By Mr. Maxwell): Do you remember 
whether or not there was a refund made on this 
purchase of stock? A. Ido not know. 
Q. You don’t remember; all right. I think that 
is all. 
(Witness excused.) 


MRS. BESSIE M. TRACY 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
@. (By Mr. Brown): Mrs. Tracy, will you 
state your full name for the purpose of the record 
please ? A. Bessie M. Tracy. 
Q. Where do you live? 
A. Part of the time in Florida and part of the 
time in New York State. 
Q. Were you at one time known as Bessie M. 


Barbour? A. Barbour. 
Q. That was your former name or your maiden 
name? A. That was my former name. 


Q@. And you had that name during what years, 
do you remember? 

A> Well, I think “about 3936 I matricdii 
Trace 
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Q. Now you appear here pursuant to a subpoena 
issued by me, do [110] you not? A. Yes, I do. 
Q. Mrs. Tracy, you are acquainted with Dr. 
Wayne P. Kelley, are you not? 
A. Yes, I am very well acquainted. 
Q. And you recognize him here in court, do you 
not? 
A. Well, he doesn’t look hke the same person. 
Q. That is the person sitting at the end of the 
table. You were at one time related to the doctor, 
is that correct? A. He married my daughter. 
Q. Do you recall when you first met the doctor? 
A. Yes, I do. 
Q. When, to the best of your recollection? 
A. Well, he met my daughter 
The Court: I think the witness misunderstood. 
@. Do you recall when you first met the doctor, 
to the best of your recollection ? 
A. You mean what year? 
Q. Yes. 
A. Well, three or four years before 1929, some- 
where around there, maybe four or five. 
Just to the best of your recollection. 
Ves. 
Did he come to your home on oceasion? 
Oh, yes, very, very often. [111] 
Will you explain to the jury and to the court 
approximately how often he would come to your 
home ? 


OPoPpe 


A. Well, in the first few years, when my daugh- 
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ter was a student at high school, he used to come 
twice a week. 

@. Where was this? 

A. In Hamilton, New York. 

Q. And this was in the years before he married 
your daughter? Ex ees, | 

Q. Do you recall what the doctor was doing at 
that time? A. He was in Colgate University. 

Q. Were you acquainted with the doctor’s fam- 
ily ? A. Yes. 

Q. Where did they reside? 

A. About six or seven miles, a few miles, out of 
Hamilton in a small suburb called Hubbertsville. 

Q. Do you recall whether they lived in the city 
or in the country? 

A. They hved in the country. 

Q. Can you deseribe their home? Was it a 
farm? A. It was a farm, yes. 

Q. Do you know how large it was? 

A. No, I don’t. I don’t know the exact size. 

@. Do you recall what they raised on the farm? 

A. I don’t recall they raised anything at the 
time. I think they kept some cows. [112] 

Q. Did they have any hired help? 

A. Well, not that I know much about. I don’t 
think so. 

Q. Do you reeall having visited the farm on 
occasion ? A. Yes, very often. 

Q. Do you reeall what years this was? 

A. It was before my daughter married and after- 
wards for a short time. 
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Q. When was your daughter married? 

A. She was married Christmas Day in 1929. 

Q. Did you keep in contact with your daughter 
and the doctor after they were married ? 

A. Oh, yes, they lived with me part of the time. 

Q. How long did the doctor and your daughter 
remain married, to the best of your recollection ? 

A. Well, I think the children were about three 
or four years old—from 1929—TI think the children 
were three or four years old; I can’t tell the years. 

Q. Do you recall how long after they were mar- 
ried the first child was born? Was it several years? 

A. He finished Johns Hopkins, took about three 
years, and a year intern—it was the year the oldest 
child was born, so that would be around 

Q. Let me see—was the doctor going to medical 
school when your daughter married him? 

A. Yes, he had completed one year and half of 
the next. Perhaps [113] not half, but I think the 
first vacation time. 

@. Do you recall how many years he went to 
medical school? A. Four. 

Q@. And the oldest child was about four when 
the parents were separated, is that your testimony ? 

A. Yes. 

Q. That would make it about 1936 or ’37, is 
that correct? A. I think that is right. 

Q. I don’t want to put the words in your mouth. 

A. I am going to correct that. I believe they 
didn’t separate until after ’38. It was after Dr. 
Tracy died, so I think it was around ’38 or ’39. 
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Q. Then it was up until this time that you were 
in close contact with the family? 

A. That’s right. 

Q. Do you have any personal knowledge of the 
financial status or the ability, financial ability, of 
the doctor during the course of the marriage, during 
the period of the marriage? 

A. During the time my daughter was his wife, 
do you mean? 

Q. Yes, do you have any knowledge of his finan- 
cial status at that time? 


A. Well, at the time he was in college 


Mr. Avakian: May that be answered yes or no? 


Q. Just answer whether you know or don’t 
know. A. I do know. [114] 

Q. Did you on occasion lend him money? 

A. Yes, I did. 

Q. Would you explain to the jury and to the 
Court the occasion, or upon what occasions, you 
lent him money, to the best of your recollection now. 

A. Well, I really can’t define the times that I 
loaned him money, because it was just continuously. 
For the fact of the matter, I gave him and my 
daughter a regular allowanee, begmning the year 
after they were married in 1929 and beginning the 
next October, when he went back to school, that 
next year I gave them a reguiar allowance during 
his whole college course at Johns Hopkins Uni- 
versity, and they also stayed with me part of the 
time. ' 
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Q@. What was the reason for your giving him 
an allowance? 

A. Beeause they had no finances; they had no 
way of going through school. They didn’t have 
help. 

Q. Now you have certain records of financial 
transactions with the doctor, do you not? 

A. Well, I beheve I have some letters that he 
wrote me, asking for financial assistance. 

Q. And these letters have been where over this 
period of years? A. In my own safe. 

Q. Until they were delivered to me last night? 

A. That’s right. 

Q. Mrs. Tracy, I show you what purports to be 
an envelope [115] addressed to Mrs. F. T. Barbour, 
Hamilton, New York, and I ask you if you can 
identify that? We) es. IC enn, 

Q. Is the letter dated? 

A. No, it isn’t, but the envelope is. 

Q. Is that the letter that was in the envelope 
that I have handed to you when it was delivered to 
you? A “Ves saree; 

Can you see the postmark on it? 

Yes, I can. 

What date is 1t postmarked ? 

February 1, 1930. 

And where is it postmarked? 

Postmarked Baltimore, Maryland. 

By whom is the letter signed? 

“Lot of love, your son.” 

Is there any other name? Can you identify 
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the writer? A. Qh, yes. 
Q. Who is the writer? A. Wayne Kelley. 
Q. Do you have any other sons? A. No. 
@. Any other son-in-law ? A. No. 


Mr. Brown: We would like to have this marked 
for [116] identification as plaintifi’s exhibit next 
in order. 

My. Avakian: Your Honor, if we may see it, I 
think we will have no objection; it can be marked 
directly in evidence. 

The Court: Yes, all right. 

Mr. Avakian: No objection to this being received 
in evidence. 

Mr. Brown: We will offer it. 

The Court: The offer will be received as govern- 
ment’s exhibit 52, the letter and the envelope to- 
gether. 

Q. Would you read that please, or would you 
prefer that I read 1t? 

Witness reads Exhibit 52. 

“The Bungalo 

Sunday. 

“Dearest Mother, 

“Betty and I just took Mrs. Taylor home. She 
came over for dinner and we had that canned 
chicken which was very tender and certainly hit the 
spot. 

“Well, so far we have the desk & chair, (and its 
a pippin—every one of the boys wish they had one 
now); the Davenport suit & mattress; the kitehen 
eabinet, white table and white refrigerator; con- 
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golium; rug (which looks fine with our blue suit) ; 
bridge lamp, smoking stand; [117] John is giving 
us a bridge table; then we have a nice new bed 
with Simmons spring & mattress—and its some bed; 
also we have bought aluminum ware, everyday 
plates, more dishes (and have to get more pink 
pieces); broom, mops and still find that the lady 
of the house wants something every day. The 
curtains are up and when the hope chest gets here— 
I hope we will be settled in the nicest apartment in 
Baltimore. I also got a dark suit and top coat, a hae- 
mocytometer and 2 more books which means we have 
spent (including last months store bill, and room 
rent, and garage) a little over $500.00, in other 
words after this months rent & garage 1s paid $48 
IT will have about $90 left, and if I go back to the 
Rotary Club they will do the same thing as with 
Wayman who got married, after which they refused 
to lend money. 

“Tomorrow next semesters tuition is due $310— 
about $30 lab. fee—and my fellowship has not come 
thru as yet—consequently I need about $500 as 
soon as possible (have waited ’til the last min. to 
hear from the fellowship). If you could send it 
with a note for me to sign, or would rather fix it 
up Easter, or any way suits me. Anyhow I hope 
this sudden news will not inconvenience [118] you 
too much. If the loan comes thru I will send it to 
you immediately if you want to invest or just put 
it on interest. 

“Now that that is off my mind, we are intending 
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to join the army and the first 3 years out I get 
$3000 a year—(which ineludes allowances for living 
xpenses) or $3,152.00 to be exact—and if I go to 
camp this summer $200 which is paid during my 
last year here (6 weeks at camp). 


“John and his girl friend are coming over this 
evening to play some bridge. Friday night we 
played with the Macecubins and last night after I 
studied from noon *til 9 we went to a show. Since 
John saw our apartment he has decided definitely 
to get married this summer, and J don’t blame him. 
It’s the only thing and I hope soon to get a hard 
and fast schedule so I can keep my work up. When 
that gets adjusted we’re just sitting pretty. 

“Right now this little wife is right here wanting 
to be petted or something, so you understand the 
dishes are done and she is out of a job, but I’m 
getting hungry again. 

“Bet wants to read this now and says I must 
finish so she can,—so the bungalo will sign off with 
everybody happy and fecling better than [119-120] 
the gov. of Maryland. 

“Lots of love, 
CUT oon. 


“Forgot to tell you that Betty is making me a 
PaleeOt soa jaiaas. 4 


Mr. Brown: I would like to have marked as 
plaintiff’s exhibit next in order, for identification, 
promissory note dated February 15, 1930, in amount 
of $500. 
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The Court: It may be marked government’s Ex- 
hibit 53 for identification. 

Mr. Avakian: Your Honor, we have no objection 
to its going in evidence if it will save extra mark- 
ing by the clerk. 

Mr. Brown: We will offer it then. 

The Court: Very well, it will be received in evi- 
dence under the same number. 

@. I show you plaintiff’s Exhibit 53 and I ask 
you if you recognize that? A. Yes. 

Q. Would you kindly tell the Court and the 
jury what that is? 

oe Thats the note for $500 that) I sent to inna 
at his request in that letter. 

Q. I note that it is endorsed on the back, is that 
correct ? A. Yes, my daughter also signed it. 

Q. Was the note paid? 

A. No, not any one of them. [121] 

@. Are you acquainted with the W. F. Pryor 
Company, Inc.? 

A. Iam not acquainted with them but I know of 
them, and they are sellers of medical goods, publish- 
ers as well—I don’t know just what. 

Mr. Brown: I would tike to have marked for 
identification drawn on the National Bank of Ham- 
uton March 19, 1932, in the amount of $30, signed 
by Bessie M. Barbour. 

The Court: It may be marked Exhibit 54 for 
identification. 

Q. Mrs. Tracy, I show you government’s Exhibit 
04 for identification and I ask you if you recognize 
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that ? AY csr lo. 

Q. Would you kindly tell the Court and the jury 
what it is? 

A. Well, it is a check in payment for some sur- 
gical books Dr. Kelley asked me for and he filled it 
out and I signed it. 

@. Is that your signature at the bottom? 

Coe a Geiss it, 

Mr. Brown: We offer this in evidence as plain- 
tiff’s Exhibit 54. 

Mr. Avakian: No objection. 

The Court: The offer will be received as govern- 
ment’s Exhibit 54. 

Q. Was it customary for you to purchase the 
doctor’s books and make payments on them? 

A. That particular time he asked me and I said 
I couldn’t give [122] to him. He said it cost $125, 
the full set, and I couldn’t afford to give it, plus 
giving them their regular allowance, so I gave it to 
him as I could to pay it in installments. 

Q. Did you know an Ernest Brockridge? 

A. Yes, very well. 

Q. Tell the jury who he was. 

A. He was the landlord of my daughter and Dr. 
Kelley at the time he was intern at Strong Memo- 
rial Hospital in Rochester, New York. 

Mr. Brown: J would like to have marked for 
identification check drawn on the National Bank of 
Hamilton, dated October 20, 1932, in the amount of 
$10, signed by Bessie M. Barbour. 

dhe Court: Iti may be marked Exhibit 55. 
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Q. Now I show you plaintiff’s Exhibit 55 for 
identification and I ask you if that is your signa- 
ture ? A. Yes, it is. 

Q. Would you tell the Court and the jury what 
that check was given for? 

A. It was given to their landlord for rent, to 
Ernest Brockridge. 

Q. Was it customary for you to help them with 
their rent? A. Yes, it was. 

Mr. Brown: We offer the check in evidence as 
plaintiff’s Exhibit 55. 

The Court: The exhibit will be so received, gov- 
ernment’s [123] Exhibit 55. 

Mr. Brown: I would like to have marked for 
identification letter undated, with the title, Strong 
Memorial Hospital, 216 Crittenden, Rochester, New 
York, signed, ‘‘Wayne, Betty and Doc’, together 
with envelope postmarked June 5, 1933, addressed 
to Mrs. F. G. Barbour, as one exhibit. 

The Court: Plaintiff’s Exhibit 56 for identifica- 
tion. 

Mr. Avakian: We have no objection to its going 
in evidence. 

Mr. Brown: We will offer it in evidence. 

The Court: The offer is received in evidence as 
government’s Exhibit No. 56. 

Q. I show you government’s Exhibit 56 and I 
will ask you to tell the Court and jury what that is. 

Ae sivall I read it? 

Q. Yes. 

Witness reads Exhibit 56: 
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“Dear Grandman, 

‘Took Eetty over to chickies yesterday Dolly 
Hunt is going over to help her with eats & getting a 
woman today. Need about 15 bucks on a rush order. 
Will get basket ete. when money comes. Dad Broad- 
bridge is going to help me with hosp. bill. 

‘‘A happy and “brokr” family [124] 

“Wayne, Betty & ‘Doc’ ” 


@. Does that letter have a letterhead ? 

A. Yes, Strong Memorial Hospital. 

Q. Is it dated? ENG, the note 

Q. Is that the envelope which enclosed the let- 
ter? ees. it lcs 


Q. What is the postmark? 

A. Rochester, 5:00 p.m. 

@. What year? Aw 1933: 

Mr. Brown: J wish to have marked for identifi- 
eation cheek drawn on the National Pendleton 
Bank, dated March 5, 1932, in amount of $20, signed 
by Bessie M. Barbour. 

The Court: It may be marked plaintiff’s Exhibit 
o7 for identification. 

Q. I show you plaintiff’s Exhibit 57 for identi- 
fication and I ask you who is the check made out to? 

A. Bessie Barbour. 

Q. It is signed by whom? 

A. Bessie Barbour. 

Q. By whom was it endorsed ? 

A. James P. Durkee, who was their landlord at 
Johns Hopkins; also I think he kept a small gro- 
eery store underneath where they lived. [125] 
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Q. Do you have any recollection of this exhibit? 
Where it went? 


A 
Q. Do you know where it went? 
A 
Q 


Yes, I know—James Durkee. 
It went for rent, is that correct? 

A. I don’t know whether it went for rent or gro- 
ceries, I wouldn’t know. 

Q. Was it given to the doctor or your daughter ? 

A. J don’t reeall which. 

@. Do you recall if it was given to one or the 
other? A. ‘That’s right. 

Q. It was. We offer the check in evidence as 
plaintiff’s Exhibit next in order. 

Mr. Avakian: We have no objection, your 
Honor. 

The Court: The offer will be received as govern- 
ment’s Exhibit 57 in evidence. 

Q. Now you have mentioned that you gave the 
doctor and your daughter an allowance? 

fo Vhats vieht. 

Q. Do you recall whether that amount was paid 
every month? 

A. Well, it wasn’t too regularlv. Sometimes 
when they came home and started away, at the be- 
einnine of the semester, they took the money with 
them sometimes before the second or third month 
and sometimes I sent a check to them. 

Q. Do vou recall whether these payments were 
made to the doctor [126] or to your daughter, or to 
both? 

A. Well, it was for their living expenses. 
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Q. Do you recall if you made the checks payable 
to one or the other, or did you make them payable 
to both, if you recall? Aw I don trecaly 

Q. Is it possible 

A. It is possible some went to my daughter and 
some to the doctor. 

Q. What was your daughter’s name? 

A. Elsbeth Kelley. 

@. And you called her A. Betty. 

Q. Do you recall over what period of time you 
gave her this allowance? 

A. The remainder of ’29—I wasn’t aware that I 
would have to contribute so much to their support, 
so I didn’t promise any regular amount that year of 
1929 and 1930, but when he went back to Johns 
Hopkins in October, I believe September or Octo- 
ber, the beginning of the semester, I told them I 
would try to see that they had $75 regularly every 
month from then on until he finished Johns Hop- 
kins. 

Q. You don’t reeall what year he finished Johns 
Hopkins? 

A. Well, he was there four years, and started a 
year before 1929, so that would be 1928—four years. 

Q. Now, Mrs. Tracy, do you have any recollee 
tion of the doctor’s [127] nature of employment 
during the summer of 1930? 


A. Well, when he came home, came to my home 
every year, he had no employment and no idea of 
what he was going to do, so I suggested that to him, 
“Why don’t you truck peas to New York.” He said, 
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“T have no ear.” I said, “You could hustle one, you 
know people you should get started hauling truck 
to New York or Philadelphia.’’ So I loaned him 
$200 at that time to buy a small Ford truck. 

Q. Do you have any recollection of the financial 
arrangements you made with him at that time for 
repayment of the $200, or was it a gift? 

A. Well, I knew he couldn’t pay me anything 
until he was established in his practice, because he 
had nothing to pay with, so he wasn’t expected to. 
He just said he would pay it back when he could, 
when he got established in practice. 


Q. Did he pay you back that $200? 

A. No. 

Q. Do you recall what he did the second sum- 
mer? A. He did the same thing, I believe. 

Q. Did he borrow money from you then? 

A. No, he didn’t; I didn’t lend him money. 

@. Did he ask for it? A. No. 

Q. Do you believe he did? 


A. I believe he did. To a best of my ability, I 
believe he [128] borrowed $30 

Mr. Avakian: Just a oe think there 
should be something, not speculation. I think coun- 
sel should lay a better foundation. 

The Court: Yes. 

Mr. Brown: I asked her if she had any recollec- 
tion. I believe she testified she did have recollection. 
That is all she testified to that could be evidence 
and I agree with counsel, it shouldn’t go beyond 
that point. I won’t inquire any farther. 
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Q. Do you recall a transaction involving the pur- 
chase of a motor vehicle by the doctor, a Model A 
Ford ? A. Qh yes, I do. 

Q. Would you explain to the Court and the jury 
the nature of that transaction ? 

A. Well, he kept telling me he thought it was 
too much for my daughter to ride back and forth 
to Baltimore in the car that his parents had given 
him, a two-passenger Ford, and he wanted to buy a 
new one and he asked me if I would help him and I 
said yes, so I believe I told him I would try to con- 
tribute $20 a month toward it. 

Q. Did you make these payments on the auto- 
mobile? 

A. No, I didn’t, I gave it to Dr. Kelley. It was a 
small community, I didn’t want to embarrass him 
too much. 

Mr. Avakian: I will ask that that last be 
stricken. [129] 

The Court: It is explanatory as to why the 
money was paid to him. However, it may be 
stricken. 

Q. Mrs. Tracy, do you mind telling the Court 
vour age? A. Jam over seventy. 

Mr. Brown: Thank you. I believe that is all. 
You may inquire. 


Cross Examination 
@: (By Mr. Avakian): Mrs. Tracy, I belreme 
you told us vour daughter and Dr. Kelley were 
married Christmas Day, December of 1929, is that 
your recollection ? 
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A. I believe that is correct. 

Q. Do you recall when it was that they were di- 
voreed ? 

A. 1939 or ’40, somewhere in there. I can’t tell 
the exact year. 

Q. Were they separated for some time before 


the divorce ? A. I believe about two years. 
Q. Your daughter obtained the divorcee in Flor- 
ida? A. Yes, she did. 


Q@. Prior to the separation, was there a period of 
time when they were having marital difficulties be- 
tween themselves ? 

Mr. Maxwell: I object to this line of testimony. 
This witness has testified to the financial transac- 
tions she had with the defendant, Wayne P. Kelley, 
and she has also testified to the financial cireum- 
stances of the defendant. There has been no other 
testimony from this witness. It 1s beyond the scope 
of direct examination. If counsel wishes to eall this 
[130] witness as his witness at a later date, it will 
be satisfactory with the government. 

My. Avakian: Your Honor, I think counsel for 
the prosecution developed this subject of the mar- 
riage and relationship between the two and with 
the mother. I think this is proper cross-examina- 
tion. 

The Court: I do not think so. I think the witness 
stated the conditions. 

Mr. Avakian: We will defer that matter until 
later, vour Honor. I refrained from objecting to 
the questions. I was not familiar with the court’s 
procedure—voluntary information. 
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Mr. Maxwell: I object to characterization of the 
witness’ testimony. 

The Court: Comment on the witness’ testimony 
is stricken. The jury is admonished to not consider 
that. The Court has previously said the Court will 
give you the law as to how you perform your duties 
and judging the credibility of the testimony. The 
Court will also advise you remarks of counsel do 
not constitute testimony and that you, yourselves, 
are the sole judges of the weight and credibility of 
testimony of the witnesses. 

Q. Mrs. Tracy, you testified that prior to the 
time that Dr. Kelley and your daughter were mar- 
ried, you visited the farm of [131] his parents fre- 
quently and that you continued to visit the farm of 
his parents for a short time after the marriage. Can 
you tell us approximately how long after the mar- 
riage you continued to do this? 

Mr. Maxwell: May I request that the question be 
reframed? It did not contain summary of the wit- 
ness’ testimony and counsel did not ask the witness 
if she had so testified. 

Mr. Avakian: JI think T have the exact language. 

The Court: You may proceed, counsel; restate 
the question. 

Q. Do you recall testifving that you visited the 
farm of Dr. Kelley’s parents for a short time after 
the marriage ? 

A. <A short period, not a short length of time 
perhaps—well, his mother was at my house after my 
husband died, which was in 1988 and between then 
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all the time we went back for a party or a dinner, 
or they were at my house. 

Q. Where were Dr. Kelley and your daughter 
married ? A. In Hamilton, New York. 

@. In your home? A. Yes. 

Q. And it is true, is it not, that no member of 
Dr. Kelley’s family attended the marriage ? 

eee Dive 1s ite. 

@. And you stated that while Dr. Kelley was in 
medical school, during summers and during vaca- 
tion periods, he and your daughter [132] stayed at 
your home. Do you reeall your testimony ? 

A. Yes, they did. 

Q. And they didn’t stay at the home of his par- 
ents ? 

A. That’s true. They went there for a visit 
every Sunday, visit; they didn’t stay there. 

Q. Incidentally, do you have any checks with 
you, other than those that you presented here? May 
the record show that counsel for the prosecution has 
handed me one check. May I inquire of counsel 
whether there any other checks? 

Mr. Brown: No other checks. 

Q. I show you what purports to be check dated 
March 20, 1937. Will you examine that, please? 

A. Yes, it is dated March 

Q. Just a moment. We have to follow certain 
rules, Mrs. Tracy. Do you recognize the signature ? 

A. My signature. 

Q. That is your signature? A. Yes. 

@. And do you reeall the circumstances of the 
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issuance of the check? A. No, I don’t. 

Q@. Do you recognize the signature of the en- 
dorsement on the back? A. Yes, I do. 

Q. Is that the signature of the party whose name 
is on the check? AP Uiiat ieemio nies. 

Q. Did you deliver this check to this party? 

A. Yes, I did. 

Mr. Avakian: I will offer this in evidence, your 
Honor. 

Mr. Brown: We have no objection. 

The Court: The offer will be received in evi- 
dence as defendant’s Exhibit A. 

Mr. Avakian: For the information of the jury, I 
would hke to state this check is dated March 20, 
1937, drawn on the First National Bank of Hart- 
ford, Connecticut, payable to Dr. W. P. Kelley, in 
amount of $5.00, signed Bessie M. Tracy, and en- 
dorsed W. P. Kelley. 

Q. I believe you testified that you do not recall 
the circumstances of the issuance of the check? 

no ide not: 

Q. Mrs. Tracy, while Dr. Kelley and your 
daughter were living in Baltimore, during the time 
he was attending Johns Hopkins, did you ocea- 
sionally visit them ? A. Qh, ves. 

Q. And in regard to this check for $20, which is 
Exhibit 57, the eheck for $20 on March 5, 19332, 
which is signed by vou and payable to you and then 
endorsed by you and by A. P. Durkee, you remem- 
ber vou stated vou were not entirely certain of the 
purpose for which that check was issued ? 
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A. Isaid I didn’t know whether it went for food 
or for rent. [134] 

Q. Is it pessible that that was a cheek which you 
eashed in Mr. Durkee’s grocery store, for the pur- 
pose of obtaining cash for yourself while you were 
visiting there? A. No, I think not. 

Q. Can you think of any explanation as to why 
you would have made this eheck out to yourself, 
rather than directly to Mr. Durkee? 

A. JI can’t answer that. 

Q. Does my ealling to your attention suggest to 
you the possibility that you may have been cashing 
a check for your own purpose? 

A. I don’t think so. I went there by automobile 
and returned the same way and I would not have 
any purpose for it. 

@. You didn’t spend any money while you were 
there ? 

A. I wouldn’t say that I didn’t spend any 
money, but J am sure I had money to pay my ex- 
penses before I went to see them. 

Q. With regard to the $10 check to Mr. Brock- 
bridge in October of 1932, I beheve you testified 
that he was their landlord, is that correct? 

A. That is the time the doctor was intern at 
Strong Memorial Hospital. 

@. In Rochester? A. Yes. 

Q. Do you now have a personal recollection of 
this gentleman named Ernest Brockbridge? [135] 

A. DoT have a personal recollection of him? 

Q. Is this just a name? 
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A. I visited my daughter when she lived in the 
apartment above Mr. Brockbridge’s store, who was 
their Jandlord. He is the same party the doctor re- 
ferred to, calling him ‘‘Dad” and helped to pay my 
daughter’s expenses at the time the baby was born. 
He had to have $15 when they brought the baby 
home. 

Q. If you would like to see the checks, I would 
be glad to hand them to you, Mrs. Tracy. I will 
hand you Exhibit No. 55, the $10 check to Mr. 
Broadbridge. If that will refresh your recollection, 
you may use it. 

A. Yes, I believe the check speaks for itself, 
made out to him and endorsed by him. 

Q. Do you know in whose handwriting the check 
is made out? , 

A. That is my own handwriting. 

Q. Do you know how much rent Dr. and Mrs. 
Kelley were paying each month to Mr. Broad- 
bridge ? 

A. It was a very nominal rent, because the doc- 
tor was living at the hospital and my daughter was 
pregnant and they were living with another young 
doctor and wife who were in similar circumstances, 
same hospital, and I think their rent was very small. 
What it was, I don’t remember. I think it was 
around $20. My daughter paid for each one, I be- 
here. I am not going to testify to that because I am 
not sure. 

Q. I would not expect you to remember after 
all these years. [136] A. Itis a long time. 
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Q. Did you stay with them im Rochester your- 
self? 

A. Oh no, I never stayed with them. I have 
never stayed with them. 

Q. Do you have a specific recollection now of 
this $10 check? 

A. Just a minute. You asked me if I stayed— 
I stayed about a week in my life and those times I 
did stay was when the doctor sent for me to take 
care of the oldest little boy when this boy was born 
in St. Elizabeth’s Hospital, and I believe I stayed 
in his house quite some time and took care of the 
boy. 

Q. I was only asking about Rochester. I simply 
asked you whether you stayed them in the apart- 
ment in Rochester. A. No, I did not. 

Q. Do you have a recollection now of giving 
this $10 check to Mr. Broadbridge, or are you sim- 
ply testifying from what the check indicates, with- 
out any independent recollection? T don’t know if 
you understand. 

A. I think I said before this check speaks for 
itself. 

Q. What I am trying to find out is whether, in- 
dependently of the cheek, you have your own rec- 
ollection what it was for, or whether you are sim- 
ply stating what the check says? 

A. What else could I do? 

Mr. Brown: I will have to object to that ques- 
tion. If she did, the objection would have been 1n- 
terposed to the introduction of the instrument, on 
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the ground that she had an [187] independent rec- 
ollection. The instrument went into evidence as her 
recollection, I believe. 

My. Avakian: We are entitled to cross-examine. 

The Court: Well, proceed, gentlemen. 

Q. I will ask one more question about this ten 
dollar item. What I am trying to find out ismido 
you now, in 1956, remember the purpose for which 
you gave Mr. Broadbridge the ten dollar check, or 
are you simply basing your testimony on your inter- 
pretation of the check itself? 

A. Well, they had no money whatsoever, thev 
had no ineome, so how ean I assume it was for any- 
thing but toward their rent? 

Q. You are assuming? 

A. How could it be anything else? 


Q. I am only asking whether you are assuming 
it or whether you remember independently? I take 
it you are assuming. 

The Court: She stated she doesn’t remember. 

Mr. Maxwell: That is my recollection, your 
Honor. 

@. You stated in the summer of 1930 you sug- 
gested to Dr. Kelley that he go into the business of 
trucking peas to New York or Philadelphia or some 
other place, do you reeall that testimony ? 

A. Yes, I did. 


Q. Do you reeall your testimony about his 
trucking peas? A. I believe I do. 

Q@. And you said that with the assistance of a 
loan from you, he [188] bought is own truck and 
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went into that business that summer ? A. Yes. 

Q. Do you recall what the nature of that busi- 
ness was—only if you recall? 

A. Oh yes, I recall. 

Q. Did that consist of buying produce? 

A. No, he never bought any produce. He took it 
as an express, just as express, so much a bushel. He 
had a small Ford truck. 

Q. Do you recall what prompted you to suggest 
that he go into this trucking of peas? 

A. SGecause he had nothing to do and no income 
and he could only do something in the summer time, 
until he went back. It seemed a feasible thing to do. 

Q@. And you say he continued with this same 
business in 1931? A. Yes. 

Q. Do you recall whether he had any assistants 
or other people in the conduct of this business? 

A. My daughter made every trip except one or 
two, the whole time of that 123 miles. 

Q@. She drove with him? 

A. She drove with him every single day. He left 
my home about three or four o’clock in the morning 
and filled his truck and I got up and got their 
breakfast and seen them off. 

@. And do you recall whether he had folks 
there, people to assist him, any employees or any 
one else who assisted him in [139] this business ? 

A. Not that I know of. 

Q@. You never knew of any? A. No. 

Q. Were you quite closely familiar with the 
business ? 
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A. Well, he made every trip from my home and 
eame back to it. He might have hired a man for a 
day or two or might have had one or two, I don’t 
recall that, over all these years, but he had no reg- 
ular help, that I knew anything about or ever heard 
Ole 

@. And you are quite definite in that testimony ? 

ao (aes eeelot, 

@. Where did the doctor and Mrs. Kelley live 
after he completed his internship in Rochester, do 
you recall? 

A. They brought the baby and came to my house 
and he went immediately to a place called Sacketts 
Camp. It was some sort of training for the army. 
An army officer advised him to go ahead and do 
that, so that when war came he would already have 
a commission and they would allow him $300 and 
expenses, and while he was gone my daughter and I 
found a location at Leonardsville through a doctor 
I had known for a long time. 

@. That isin the State of New York? 

A. Yes, about, I imagine, about 10 or 12 miles 
out of Hamilton. 

Q. Did they live in Leonardsville? 

A. They lived there for a couple of years, maybe 
more, maybe less. [140] 

Q. And moved somewhere else then? 

A. To Clinton, New York. 

Q. And did they live in Clinton? A. Yes. 

Q. Were they living in Clinton at the time of 
the separation ? A. Yes, they were. 
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Q. During the time that they were living in 
Leanardsville, did your daughter leave him for a 
time and return to your home with the boys? 

A. No, she did not. 

Q. That happened while they were in Clinton? 

A. That happened while they were in Clinton. 

Q. Did she return home at one time without 
bringing the boys home ? 

A. You mean for a definite stay at my home, 
without her children ? 

Q. Yes, a separation? A. -Ohienics 

Q. You are sure? A. Yes. 

Mr. Avakian: That is all the questions of this 
witness, your Honor. 

Mr. Brown: We have no further questions, your 
Honor. 

The Court: Do either counsel for the government 
or the defendant wish this witness to be [141] re- 
tained further ? 

Mr. Avakian: So far as we are concerned, the 
witness will be excused. 

Mr. Maxwell: May the government advise the 
witness later? 

The Court: Very well, if you want the witness, 
you may advise. 

(Jury admonished and recess taken at 4:45 
p.m.) 
Wednesday, March 28, 1956 
10:00 a.m. 

Defendant present with counsel. Presence of the 

jury stipulated. 
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The Court: At the conclusion of yesterday’s ses- 
sion, Mrs. Tracy was the witness, and it is my un- 
derstanding counsel: would contact her. Is Mrs. 
Tracy still present ? 

Mr. Brown: We are going to request that the 
witness remain, your Honor. 

Mr. Avakian: As far as the defense is con- 
eerned, we have no reason to hold her any further. 
The request is from the plaintiff. 

The Court: During the course of the cross-exam- 
ination, counsel for the defendant asked certain 
questions and the Court ruled against admission of 
that testimony. The Court will now rule that the 
defendant may cross-examine this witness on it. 

Mr. Avakian: If the witness is going to be re- 
maining for a time because the prosecution desires, 
could we confer for a moment and advise the Court 
later on whether we wish to cross-examine here? 

The Court: Yes. We merely want the record to 
show that I granted that privilege. The government 
may proceed. 

Mr. Maxwell: Your Honor, at this time I would 
like to have a piece of paper marked for identifica- 
tion. 

The Court: The paper will be marked plaintiff's 
Nooo 

Mr. Maxwell: At this time the government 
would like to offer into evidence plaintiff’s Exhibit 
58 for identification. 

Mv. Avakian: May I sec it? 

Mr. Maxwell: Yes, vou certainly may, as soon as 
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I finish making the offer. I am permitted to iden- 
tify the document. 

The Court: Do that briefly. 

Mr. Maxwell: Which appears to be a counter- 
affidavit, Motion for Allowances, etc., filed in the 
Second Judicial District Court of the State of 
Nevada, in and for the County of Washoe, in the 
matter of Wayne P. Kelley vs. Maxine L. Kelley, 
filed, it appears to be, March 13, 1946, and the sig- 
nature of the defendant, Wayne P. Kelley, is at- 
tached on the third page. The document itself ap- 
pears to be a photostat. It is a certified [143] copy. 

Mr. Avakian: Your Honor, we are entitled to 
read it. Counsel could have shown this last evening 
and we would have looked it over, but I object to 
the statement that we are delaying. 

The Court: Take all the time you want. 

My. Avakian: We have no objection to this be- 
ing received in evidence, your Honor. 

The Court: The government’s offer will be re- 
ceived in evidence as government’s Exhibit 58. 

Mr. Maxwell: At this time, may it please the 
Court, I would like to read Exhibit 58 to the jury. 

The Court: You may. 

My. Maxwell: (Reads Exhibit 58.) 

“In the Second Judicial District Court of the State 
of Nevada in and for the County of Washoe 
No. 97148 Dept. 2 

Wayne P. Kelley, Plaintiff, vs. Maxine LL. Kelley, 
Defendant. 

Filed: Mar. 13, 4 p.m. 746. E. H. Beemer, Clerk; 
A. L. Donati, Deputy. 
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Counter Affidavit of Motion for Allowances, ete. 
State of Nevada, 

County of Washoe—ss. [144] 

“Wayne P. Kelley being first duly sworn, deposes 
and says that he is the Plaintiff in the above enti- 
tled action; that he has a good and sufficient defense 
upon the merits to his wife’s alleged cause of action 
for a decree of support maintenance and counter 
claim; that he has a good and sufficient cause of 
action against his wife for divorce, as more fully 
appears from his complaint on file herein, to which 
reference is hereby made; 

‘‘That he has read the affidavit of his wife Max- 
ine L. Kelley, Defendant, and that he makes this 
counter affidavit for the purpose of showing to this 
honorable court why Defendant, Maxine L. Kelley, 
should not be allowed the sum of money asked for 
by her in her Motion for Allowances, and in sup- 
port of said counter affidavit Plaintiff, Wayne P. 
Kelley, says: 

“That a preliminary counsel fee of $750.00 should 
not be allowed because Defendant is well able to 
pay her own counsel fees; that Affiant does not have 
the means to pay any counsel fee for Defendant; 
that although Affiant is a Doctor, Affiant has not 
practiced private medicine for a period of four 
years from date, that Affiant’s [145] only income 
for the past four years has been from his Army pay 
and that at no time during said past four years 
has Affiant’s pay exceeded the sum of $250.00 per 
month; that during said four years and out of said 
Army pay Affiant has provided support for De- 
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fendant, Maxine L. Kelley and Affiant has also had 
to support his two children by a former marriage; 

“That Affiant is now attempting to get back into 
the private practice of medicine and that it will 
cost Affiant at least $5,000.00 to re-establish a prac- 
tice in medicine, that although Affiant did sell a 
home in Clinton, New York for $9,200.00, neverthe- 
less, Affiant had to pay out indebtedness which in- 
eluded commission, mortgage indebtedness, back 
taxes, and repair bills, and the same amounted to 
about $6,500.00 ; 

“That as a result of said sale Plaintiff realized 
only about $2,700.00, that Plaintiff has already had 
to expend more than the sum of $2,700.00 and to 
obligate himself for another $2,500.00 in order to 
buy equipment and to establish an office to practice 
his medicine and that Affiant has not yet commenced 
to practice his medicine; 

“That Affiant acquired said home in New [146] 
York in 1935 and that Defendant, Maxine L. Kelley, 
never had any interest therein and never had any 
right to any of the proceeds from the sale of said 
home. 

“That Affiant has seen at least four years of ac- 
tive service in the United States Army and that, at 
the present time, Affiant is suffering from battle 
fatigue and is undergoing a course of treatment to 
improve his physical condition to the point where he 
will be able to practice medicine in an efficient man- 
ner ; 

‘‘That Affiant is informed and believes and for 
that reason says that Defendant, Maxine L. Kelley, 
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is and has been employed as a nurse in a hospital 
in New York and in such capacity is receiving up- 
wards of $200.00 a month. 


“Plaintifi further says that Defendant’s request 
for $500.00 for necessary traveling expenses, ete. 
should not be allowed because the travel fare from 
Utica, New York to Reno, Nevada and return, in- 
eluding Pullman charge, is actually $220.50 and 
that said amount cf $500.00 1s excessive over the 
amount that would actually be required by Defend- 
ant for the purpose of attending the trial in Reno, 
Nevada. Affiant further says that said allowances 
should not be [147] made to Defendant, Maxine L. 
Kelley, for the same reasons hereinbefore stated. 


‘“‘Affiant says that the sum of $150.00 for Defend- 
ant’s suit money, costs and depositions, should not 
be allowed for the same reasons hereinbefore stated 
and because Defendant requires only the sum of 
$10.00 as suit money. 


“Affiant savs that the sum of $200.00 per month 
alimony pendente lite should not be granted for the 
reasons hereinbefore stated and because Defendant, 
Maxine L. Kelley, is thirty vears of age and of good 
health and is well and able to provide for her own 
support. 


‘“‘Affiant further says in support of his statement 
that Maxine L. Kelley shou!d not be granted any of 
these sums prayed for in her Motion for Allow- 
ances, Ete., that from March, 1942 until Janie 
1946, Maxine L. Kelley, received from <Affiant, di- 
rectly and indirectly, the sum of Five Thousand 


United States of America 149 


Two Hundred Fifty-five Dollars and No Cents 
($5,255.00) ; 

“That said sum of $5,255.00 was received by said 
Maxine L. Kelley from Affiant in the following 
manner, to wit: 

“That from March until May, 1942 said [148] 
Maxine L. Kelley received collections from Affiant’s 
accounts amounting to $300.00 and retained said 
sum for her own use and benefit; 

“That from May, 1942 until December, 1942 said 
Maxine L. Kelley resided with Affiant at Madison 
Barracks, New York and received her support and 
maintenance from and through Affiant and that 
during said period of time she received the sum of 
upwards of $700.00 from Affiant ; 

“That from December, 1942 until February 17, 
1943 said Maxine L. Kelley lived with Affiant at 
New Orleans, Louisiana and during said period of 
time received from Affiant the sum of $555.00; 

“That from February 17, 1948 to June, 1944 said 
Maxine L. Kelley received from Affiant the sum of 
$2,250.00 at the rate of about $150.00 per month 
during all of said period of time and that said 
Maxine L. Kelley further received the sum of at 
least $1,000.00 as rent from the house owned by 
Affiant in Clinton, New York and retained said 
sums for her own use and benefit ; 

“That said Maxine L. Kelley during said period 
from February 17, 1943 to Jan. 1945 received 
United States Savings Bonds of a face value of 
$450.00 from Affiant and has retained said Bonds 
[149] for her own use and benefit; 
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‘“‘Affiant further states that said Maxine L. Kelley 
has never been an employee of his while she was his 
wife and that he never owed her any compensation 
for any such employment. 

“Affiant further states that said Maxine L. Kelley 
was never forced to seek employment but that she 
voluntarily sought employment. 

‘further deponent saith not.” 

/s/ WAYNE P. KELLEY, 
Plaintiff and Affiant 

“Subseribed to and sworn to before me this 18th 
day of March, 1946. 

Notary Public, Washoe County” 

Mr. Maxwell: There is a signature but I can’t 
read it. 

‘‘My commission expires October 24, 1949. 

“Service by copy of the foregoing counter affi- 
davit admitted this 18th day of March, 1946. 

Attorney for Defendant.” 
No signature for that. 


“Tn the Second Judicial District Court of the State 
of Nevada in and for the County of Washoe 
No. 97148 Dept. No. 2 [150] 


Wayne P. Kelley, Plaintiff, vs. Maxine L. Kelley, 
Defendant. 

“Tf, H. K. Brown, County Clerk and ex-officio 
Clerk of the Second Judicial District Court of the 
State of Nevada, in and for the County of Washoe, 
do hereby certify that I have compared the fore- 
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going with the original thereof, and that I am the 
keeper of said original, keeping same on file in my 
office as the legal custodian, and keeper of the same 
under the laws of the State of Nevada, and I fur- 
ther certify that the foregoing copy attached hereto 
is a full, true and correct copy of the ‘Counter 
Affidavit of Motion for Allowances, ete. and now on 
file and of record in my office. 

“TI do further certify that the same has not been 
altered, amended or set aside, but is still of full 
force and effect. 

‘In Witness Whereof, I have hereunto set my 
hand and affixed the Seal of said Court this 5th day 
of November, A. D. 1953. 


[Seal] /s/ H. K. Brown, 
County Clerk.” aL) 


“T, A. J. Maestretti, one of the Presiding Judges 
of the Second Judicial District Court of the State 
of Nevada, in and for the County of Washoe do 
hereby certify that said Court is a Court of Record, 
having a Clerk and a Seal; and that there is no pro- 
vision by law for a chief judge or presiding magis- 
trate thereof, that all of the said judges are placed 
by law on an equality as to authority; that H. K. 
Brown, who has signed the annexed attestation, is 
the duly elected and qualified County Clerk of the 
County of Washoe, and was at the time of signing 
said attestation, ex-officio Clerk of said Court. 

‘That said signature is his genuine hand writing, 
and that all of his official acts as such Clerk are en- 
titled to full faith and eredit. 


152 Wayne P. Kelley vs. 


“And I further certify that said attestation is in 
due form of the law. 

Witness my hand’ this 5th day of November, 
eas 

/3s/ A. J. MAESTRETTI, 

One of the Presiding Judges of the Second Judicial 
District Court of the State of Nevada, in and 
for the County of Washoe.” 

“State of Nevada, 

County of Washoe—ss. 

“TI, H. K. Brown, County Clerk and ex-officio 
Clerk of the Second Judicial District Court of the 
State of Nevada, in and for the County of [152] 
Washoe, do hereby certify that the Honorable A. J. 
Maestretti, whose name is inscribed to the preced- 
ing Certificate, is one of the Presiding Judges of 
said Court, duly elected and qualified, and that the 
signature of said Judge to said Certificate is gen- 
uine. 

“In Witness Whereof, I have hereunto set my 
hand and affixed the Seal of said Court this 5th 
day ot November, A. D. 1953. 

[Seal ] V5) dS AO ANG, 

County Clerk and ex-officio Clerk of the Second 
Judicial District Court of the State of Nevada, 
in and for the County of Washoe.” 

Mr. Maxwell: May it please the Court, I would 
like to have another picee of paper marked for 
identification. 

The Court: It may be marked No. 59 for identi- 
fication. 

Mr. Maxwell: At this time I would like to offer 
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into evidence Plaintiff’s Exhibit No. 59 for identi- 
fication, which appears to be a quit-claim deed from 
Winfield O. Kelley and Cora R. Kelley to Lois K. 
and Wayne P. Kelley, has certification attached to 
ship 

Mr. Avakian: The doctor showed it to us the 
other evening. We have no objection to its going 
fit 153 | 

The Court: Very well, the offer will be received 
in evidence as government’s Exhibit No. 59. 


LINO AIZZI 
a witness on behalf of the plaintiff, being duly 


sworn, testified as follows: 


Direct Examination 
@. (By Mr. Maxwell): Will you state your 


name please for the record ? A. lino Aizzi. 
@. Have you been sworn? A. Yes, I have. 
Q. Where do you reside, Mr. Aizzi? 
A. 1702 Alban Street, Reno, Nevada. 
Q. What is your occupation, sir? 
A. Banker. 
@. Can you be a little more specific? 
A. Assistant cashier Nevada Bank of Commerce. 
@. I believe you have received a subpoena, ask- 
ing you to bring down duplicate deposit slip? Is 


that correct, sir? A. Yes. 

@. And you have that slip? 

A. Ido. The orginal. 

@. And can you deseribe it for the record, ex- 
actly more or less what that is, in general terms? 
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A. It is deposit made by George McKaig & 
Company on July 25, 1952. 

Mr. Maxwell: I ask that the deposit slip, identi- 
fied by the witness, be marked and offer it in evi- 
dence at this time. [154] 

Mr. Avakian: We have no objection. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit 60. 

Q. I will show you government’s Exhibit No. 60 
and ask you to read the writing on the face thereof, 
if you will, please, sir, the pencil writing, just state 
what it is. 

A. George M. McKaig & Company, 151 No. 5, 
July 25, 1952, currency 10,885, 94-2. First and Vir- 
ginia Branch First National Bank. 

Q. Does that indicate the check was deposited ? 


A. Was deposited. 

@. And what was the amount of the check? 
A. $14,118.25. 

Q. Does it also show deposit of cash? 

A. Yes. 

@. How much? A. $10,885. 


@. I wonder if vou could add those two amounts 
for us? Does the addition show on the deposit? 

A. Yes, it does. Total $25,003.25. 

@. Is there anything on the back of Exhibit 60? 

A. Yes, there is. 

@. What is on the back of it? 

A. It is notation made by the teller who re- 
ecived the deposit, the breakdown of the currency. 

Q. What was the amount of currency? 
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A. $10,885. 

@. What does the writing on the back indicate 
in the way of currency? 

A. One hundred denominations, $5700; fifty de- 
nominations, $300; twenty dollars denominations, 
$3500; ten dollars denominations, $1240; five dollars 
denominations, $125. 

Q. I wonder if you could tell us how many bills 
in each denomination there were in that currency? 

A. Fifty-seven hundred dollar bills; six fifty 
dollar bills; 176 twenty dollar bills, 124 ten dollar 
bulls, 25 five dollar bills. 

@. There must have been some one dollar bills 
and some change there too, is that right? What was 
the amount of the currency again? 

A. $10,885. 

Mr. Maxwell: I have no further questions. 

Mr. Lohse: We have no questions of the witness, 
your Honor. 

(Witness excused.) [156] 


Afternoon Session—March 29, 1956 
1:30 p.m. 


Defendant present with counsel. Presence of the 
jury stipulated. 

Mr. Maxwell: Your Honor, at this time we 
would place into evidence a stipulation between 
counse! for the defendant and counsel for the gov- 
ernment. 

Now it is hereby stipulated by and between the 
parties in this proceeding, by their respective coun- 
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sel, for the purpose of this proceeding only, that if 
the duly qualified custodian of document relating to 
and including each of the items hereinafter set 
forth, were called as a witness, such witness would 
testify as related in each of the two following 
items: Item 1: That there was on deposit at the 
Oneida Valley National Bank, Hamilton Branch, 
account No. 6594, Hamilton, New York, standing in 
the name of Winfield O. and Phyllis I. Kelley, the 
following amounts on the following dates: Decem- 
ber 31, 1948, $3,933.98; December 31, 1949, $3,973.42 ; 
Item 2: That there was on deposit with the City and 
County Savings Bank, Albany, New York, savings 
account No. 155522, standing in the name of Win- 
field O. Kelley, M. D. or Phyllis I. Kelley, the fol- 
lowing amounts on the following dates: December 
ol, 1948; $3509.32; December 31, 1949, $3567.14. 

The Court: Is that a signed stipulation ? 

Mr. Maxwell: No, your Honor, that is not. I be- 
lieve counsel will agree that the stipulation has 
been made. [157] 

Mr Ayalkian: That is right. 

The Court: T suggest it be put in evidence. 

My, Avakian: We will stipulate. It will be stipu- 
lated at this time 

The Court: JI think at such time as you have 
conelnded all vour stipulations, we should have all 
the stipulations in the record. 


WINFIELD O. KELLEY 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 
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(Testimony of Winfield O. Kelley.) 
Direct Examination 

@. (By Mr. Brown): For the purpose of the 
record, would you state your full name? 
Winfield Kelley. 
And where do you live, sir? 
I live in Norwich, Connecticut. 
You are a doctor of medicine? 
That is right. 
Where did you receive your degree? 
Johns Hopkins. 
What year? A. 1937. 
Doctor, I have subpoenaed you to appear 
here today, have I not? A. Yes. 

@. You are the defendant’s brother? [158] 

pepe bic is ment. 

@. You are the defendant’s younger brother, are 
you not? A. Yes. 

Q. Doctor, who is Phyllis Dupuis? 

A. That is my sister. 

@. What was her maiden name? 

A. Phyllis Irene Kelley. 

Q. Do you recall when she was married ? 

A. I ean’t give you the date, but I would say 
about a vear ago, a little more than that. 

Q. Did you and Dr. Kelley, Dr. Wayne Kelley, 
srow up together in the same home? 

A. Yes, we did. 

Q. Where was this? 

A. We lived in the southern part of New York 
State on a farm, brought up on a farm, in Sheango 
Valley, near the village of Hannlton, New York. 


DOPOPO PO Pp 
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(Testimony of Winfield O. Kelley.) 

Q. Would you describe the farm, to the best of 
your recollection? 

A. The farm was in the valley, a fertile valley. 
The farm was approximately 120 or 130 acres, a lit- 
tle over 100, tillable land. Later we had other prop- 
erty which had belonged previously to my grand- 
father. 

Q. What did you raise? 

A. General produce and eattle and hogs. [159] 

@. The years that you lived at home, to what 
years are you referring, to the best of your recol- 
lection? 

A. My early life was not on the farm. We moved 
when I was about nine and from there on lived on 
the farm. My parents lived there in after life until 
my father died, but I was on the farm until I was 
through college and medical school. 

Q. When did you start medical school? 

A. In 1927. Because of my health I quit in 1929 
and I was at home a few years after 1929 during my 
illness until 1935, then went back to medical school, 
1935 to 737, 

@. You started medical school before your 
brother ? 

A. That is right, although he was older than I. 
Shall T continue? 

Q. Go ahead. 

A. He finished a vear before IT did. I was in col- 
lege for two years, then went to medical school. 

Q@. Then the doctor started medical school about 
1931, is that correct ? A. No. 
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O89 29° 730, 7317 A, 1928. 

@. When did your father pass away, sir? 

A. I don’t know the exact date. Approximately 
SIX years ago. 

@. Did you share in his estate? 

A. Well, the estate went to my mother. [160] 

Q. Solely? A. She outlived him. 

Q. Were vou acquainted with the nature of his 
estate ? 

A. I would say it involved some savings, plus 
stocks and bonds, and the farm. 

@. Where was this will probated? 

A. After my father’s death ? 

Q. Yes. A. I don’t know. 

Q@. Do you know why your mother took all the 
estate ? 

A. It was hers, as I understand. I think she 
just inherited it. 

@. Do you know what it was? 

A. No, I honestly do not know. 

@. Now did you ever discuss with your father 
financial matters, such as your father’s financial 
status during the years 1926 through 1933, 734, the 
depression years ? 

A. Actually very little was said about that. He 
was making a living on the farm and saving what 
he could. We didn’t have discussions on financial 
matters. 

@. Now do I understand you to say that you 
and Dy. Wayne Kelley did not go to college to- 
gether? 
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A. No, I did not say that. We went to the same 
college, university in Hamilton, New York, but I 
started a year after he did and finished a year after 
he did. [161] 

Q@. What years were those? 

A. For me 1923 to 1927; for him 1922 to 1926. 

@. Did you live at the college? 

A. I lived at home most of the time. 

Q@. Did Dr. Wayne Kelley live at the college 
that you recall? 

A. Well, he lived at home some of the time. We 
both lived part of the time in Hamilton. 

Q. Do you know how the doctor paid his way 
through college, or did you know, first of all, if 
he 


A. I know IT paid my way through when I 
worked at home and my folks helped me whatever 
it took to go to school. 

@. And did your parents help your brother, 
Warne Kelley, go through college? 

A. It was a matter of mutual—we helped on the 
Tarinn 

@. And they gave him money to buy his books 
and things of that nature in return? A. Yes. 

Now imvitine your attention to the véarsaihic 
doctor went to medical school, were you living at 
home during any of that time? 

A. Hora short time, ves. 

Q. Do you know how the doctor made his way 
through medical school financially? When T say the 
doctor, I aim referring to your brother. 
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A. Well, at least I can give you some idea. 

Q. The best of your recollection. [162] 

A. Some of the things he did. Of course, he 
worked on the farm, there was income from that. 
My brother decided to carry on a trucking business, 
not only for my father’s products, but for neighbors 
around the surrounding towns, with his trucking 
business. 

@. Did your parents help him during that period 
of time in his trucking arrangements ? 

A. I don’t know just how much they night have 
handed over to him m cash. I have never gone into 
those figures. 

(). Have you any idea at ali? If you don’t 
know, just say so. A. I do not know. 

@. Do you know if it was necessary for your 
brother to borrow money to complete his medical 
education ? 

A. Well, there was a httle ttme—this goes back 
into family relationships—when after his mar- 
riage, when my folks disapproved of the marriage, 
there was a 1ift in the family. He was not favor- 
ably accepted. During that time I think it is 
possible he did borrow some money. 

®. You do not know how much or from where 
he could have borrowed 1t? Ao: 

Q. Did you keep in touch with your brother 
after his graduation from medical school? 

A. I kept in touch with him by occasional visits 
when I saw him at home sometimes, because you see 
during that time I was [163] in school, only home 
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on visits. I was always in touch with my family. 

Q. Do you have any knowledge of your broth- 
er’s financial status subsequent to his graduation 
from medical school and prior to 1938? 

A. Well, if you want me to give details, I hon- 
estly don’t know, because I know he went to prac- 
tice after post-graduate training, he went into prac- 
tice. 

Q. Did you ever try to borrow money from your 


brother ? A. I don’t believe I ever did. 
@. Did vour brother ever try to borrow money 
from you? A. I don’t believe he ever did. 


@. Do you know if, subsequent to his gradua- 
tion from medical school, he borrowed money from 
any other persons? 

A. I have no knowledge of that. 

@. As a matter of fact, isn’t it a fact that youn 
family did not contribute to Dr. Wayne Kelley’s 
medical education? 

Mr. Lohse: Your Honor, please, that appears to 
earry with it a tint of cross examination. This is 
the government’s own witness and we object. Coun- 
sel is now cross examining his own witness. 

The Court: I do not believe so, counsel. It 
night have been an unhappy expression of words. 

A. Did my folks help him through medical 
school ? 

Q. Yes, did they help him? [164] 

A Well, I cant say that J was ill mosiae 
that time and it is possible that they did not. I 
am not sure. 
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@. You do not know? 

A. That is the answer. 

@. Very well. Now inviting your attention to 
the war years, Doctor, the years 1941 to 1945, where 
were you living during those years? 

A. What years are those again? 

Q. The war years, 1941 to 1945. 

A, 1941 I was in Ann Arbor, Michigan, where 
I took some of my medical training, surgical, 1941 
to 1943. 1943 to 1945 I was in Saranac Lake, New 
York. practicing. 

@. You were practicing thorasic surgery? 

A. Yes. 

@. I ask you if during those years you had any 
control of any assets of your brother ? 

A. Referring—I don’t remember the years 
now—— 

@. Jt am referring to the war years now. 

A. You are referring to the transfer of deed 
to property during that time? 

Q:. As a matter of fact, I am not, Doctor. I am 
referring to the years 1941, 1942, 1943, 1944, and 
1945, stocks and bonds, real property, any other 
personal property that you may have had for him 
while he was away in the service. 

A. That was before that time. I am not sure 
right now—my [165] sister and I had a bank ac- 
count turned over to us. I am not sure whether 
it was before 1945. 

Q. Now let us get back to 1941. First of all, do 
you recall when your brother was divorced the first 
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time ? A. I recall the occasion, yes. 

Q. Do you recall what year? 

A. Yes, when I was in Albany, during the sum- 
mer of my post-graduate training—I am still guess- 
ine—it was probably after 1938 or 1939. 

Q. Approximately ? A. Yes. 

Q. In 1988 and in 1939, 1940, those are the three 
vears preceding the war—did Dr. Kelley, Wayne 
P. Kelley, at that time give you a cash hox? 

A. No, the only 

Q. Just answer. 

A. The only box was at home. 

Q. When you say home, what do you mean? 
A 
Q 
A 


On the farm. 
Do you recall when the box was there? 
i conte lt was during that tine... laden 
know exact. 
@. Did you ever see the contents of the box? 
A. No, siz. 
Q. Did you ever see the box itself? 
AC Mass, (166) 
Q. Do you know how it got there? 
A. I don’t know. Anything could have hap- 
pened when I was away. It is a long time ago. 
Q. Do you know that the box belonged to Dr. 
Wayne Kelley? 
A. I can’t help but assuming it did, because he 
claimed it. It must have belonged to him. 
Q. Under what were the circumstances that he 
claimed itvas his own and at what tinie, 1 yen 
reeall? A. I don't know. 
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Q. The cash box situation is quite vague? 


Mr. Avakian: We object to counsel character- 
izing the testimony. ‘The testimony speaks for 
itself. 

Mr. Brown: That was a question. 


Q. Doctor, perhaps if I let you examine some 
papers which are in evidenee, it will help give some 
time sequence to some of these various things. I 
will ask you to examine Exhibit No. 30. You do 
not have to read it in detail, but familiarize your- 
self with it. 

A. You do not want me to read every word of it? 


@. No. I want you to particularly look at the 
escrow instructions, the sheet on your left hand, 
and examine the signature at the bottom, has in- 
structions by the buyer. See what you note there. 
Do you see your signature ? A. Yes, sir. 

Q@. Will you read what it says? [167] 

A, Above the signature? 

Q. Yes, the signature, I think, is by someone 
else. Read it. 

A. “The undersigned, designated as the seller, 
hereby agrees to convey the above described prop- 
erty to the buyer herein named, his or her heirs or 
assigns, upon the above terms and hereby releases 
the Washoe County Title Guaranty Company from 
all liability or the custody of said funds or any 
other matter in connection herewith, in the event 
the seller fails to comply with the terms of these 
instructions within the time limit hereinbefore men- 
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tioned.” Signed Winfield O. Kelley, by Lois K. 
Kelley. | 

Q. Does the date on that exhibit call to your 
mind a transaction, wherein you acted as straw 
man of the property purchased ? A. Yes, sie 

Q. Would you explain, tell the Court and jury, 
how that came about? 

A. At the time—it was during the time when he 
was having marital difficulties, that he wanted to 
have this property in somebody else’s hands, so that 
it could not be attached by his former wife. 

@. Did you authorize the party who has signed 
the escrow instructions to sign them for you, or 
did you 

A. I certainly agreed to do this, I will say that 
much. 

Q. So it was an agreement between you and your 
brother that was consummated by letters or by tele- 
phone ecalls that you made it? [168] 

A. As I recall, it must have been by letter and 
telephone. I don’t remember he ever made a trip 
East at that time to Albany where I was. 

@. Now did you contribute any money towards 
the purchase of that home? 

A. No money changed hands. 

Q. And you had no financial interest in the pur- 
chase of that home at all, is that correct? 

Ae WG 

Q. I show vou plaintiff’s Exhibit 59 and I will 
ask you to examine that and see if you recognize 
that instrument? 
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A. Yes, well, this is all in relation to the same 
thing. J do not remember this exactly. About this 
ten dollars 

@. No, we are not concerned about the ten dol- 
lars. What we are concerned about is that your sig- 
nature at the bottom and your wife? Do you recog- 
nize and can you recognize it? 

A. This is printed. There is no signature here. 

Q. That is right, excuse me. That is deed taken 
from the recorder’s office. Do you remember exe- 
euting such a deed? A. J will say I must have. 

Q. You do not actually remember having done 
it yourself? 

A. I am sorry. My memory isn’t that good, 
that’s all 

@. It is all right if you do not remember. That 
was in 1950, wasn’t it? 

A. I wouldn’t say. [169] 

@. What is the date on the deed? 

A. April, 1950. 

Q. I note down at the bottom that there is the 
acknowledgment by a notary public, New Haven, 
Connecticut. A. That does recall. 

Q. You recall going to the notary public and 
signing it? 

A. J had a notary public right where I worked. 

Q. Doctor, inviting your attention to the year 
1948 and the year 1949, did you have any knowledge 
of a deposit with the Oneida Valley National Bank, 
Hamilton Branch, of an account standing in the 
name of Winfield O. and Phyllis I. Kelley? 


168 Wayne P. Kelley vs. 


(Testimony of Winfield O. Kelley.) 

A. There was an account. 

Q. Did you have a pass book or did you have 
any papers or documents relating to that account? 

A. No. Again, as I recall, my sister was much 
closer than I was. it is quite likely that she, if 
anybody, had books, or would be the one to have it. 

Q. Did you have any interest in the funds in 
that account ? A. None. 

Q. Do you know to whom those funds belonged? 

A. They were transferred by my brother. 

Q. How do you recall the transaction? How do 
you place it? 

A. Again it was done generally through my 
sister. She was there and I was away in Connecti- 
eut, so nothing changed hands with me. [170] 

Q. Do you know that the funds in there belonged 
to your brother ? 

A. Well, now I just have to assume they did. 

@. You claimed no interest in them at all? 

ASN as 

Q. Did you ever sign a deposit slip, to the best 
of your recollection ? A. Yes. 

Q. Do you remember how much was involved? 

A. Ido not believe I have that figure. 

Q. Do-vou recall ever having that figure? 

A. IJ may haye had it at one time. 

@. Now I ask vou if, during 1948 and 1949, you 
had on deposit with the City and County Savings 
Bank, Albany, New York, a savings account stand- 
ing in the name of Winfield O. Kelley and Phyllis 
Irene IJ<elley, in the amount of $3500? 
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meee es.) Sit do reeall that. 

Q. Would you tell the Court and the jury the 
circumstances concerning your interest in that ac- 
count? 

A. The circumstances were the same as for the 
deed of the house. There was still the same prob- 
lem of having my brother transfer property and 
funds so it could not be appropriated by his former 
wife. 

Q. Do you recall how those transactions came 
about, whether by telephone conversation or by cor- 
respondence, or whether your [171] brother visited 
you? 

A. JI think he did by telephone and correspond- 
ence, not by visit. 

Q. Do you know whether or not Phyllis had any 
interest in this money ? 

A. I would say she had no more interest in it 
poem 1 did. 

@. And none of those funds were yours and you 
did not participate in them in any way? 

A. That is right. 

®. And that refers to the other account too? 

Pemet hat is rieht. 

My. Brown: You may inquire, gentlemen. 

Cross Examination 

© (By Mr. Avakian): Dieiselley, are yours 
practicing doctor at the present time? 

A. Yes, sir. 

Q. Will you state what your position is in Con- 
necticut ? 
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A. My position is chief surgeon in _ thorasic 
surgery in the State of Connecticut, surgery of the 
chest. 

@. Employed by the city? 

A. By the State, State Tuberculosis—thorasiec 
relates to pulmonary tuberculosis, also other pul- 
monary conditions of the chest. 

@. With regard to these bank accounts that you 
have just been questioned about that stood in the 
names of yourself and your sister, Phyllis, do you 
recall what happened to those funds? [172] 

A. Well, my brother wrote for them and had 
them transferred back to him finally. 

Q. You have been questioned as to these ac- 
counts, with respect to the years 1948 and 1949, 
and I will advise you there has been a stipulation 
as to the exact amounts on deposit for those two 
years. Would you say it was approximately in 
1950 that the funds were transferred back to your 
brother? 

A. I ean’t say specifically to that. 

Q. Can you fix it by reference to any other hap- 
penings or developments ? 

A. It must have been after his divorce. I am 
sure it was after his divoree. 

Q. Let me ask you a question—when you refer 
to his marital difficulties, were you referring to his 
first wife? A. His first wife. 

Q. The one he married in 1929? A. Yes. 

Q. And I believe you testified that the divorce 
was alter 1938 or 739? 
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A. Idon’t know as I testified that. I don’t know 
the year that the divorce was. 

Q. But you do recall that he was divorced and 
that he had a second marriage ? 

me Thiet is nicht. 

Q. And there was a divorcee on that second mar- 
riage? [173] A. Right. 

Q. Do you know his present wife, his third 
wife ? A. Sure. 

Q. What is her name? A. Lois. 

@. Do you recall approximately when that mar- 
riage occurred? 

A. That occurred after the last war. 

Q. Was it fairly closely related in time to the 
event of purchasing the house in your name in 
1947? A. Yes, I believe so. 

Q. When you refer to the difficulties with his 
former wife, in connection with these two bank 
accounts and in connection with the house, were 
vou referring to difficulties with his first wife? 

A. First wife. 

Q. Were the funds of these two bank accounts 
transferred back to your brother Wayne after you 
understood that there had been a termination of 
his difficulties with his first wife? 

A. Yes, Iam sure, that is the way of connecting 
things up, I am sure after he settled the difficulties 
with his first wife. 

Q. The quitelaim deed, Exhibit 59, a photostatie 
copy of it, which was shown to you, is dated April, 
1950, and that is the date on which you transferred 
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the title of the house back to your brother, is that 
correct ? A. Yes. [174] 

Q. And was it around that same time that the 
bank accounts were transferred back to your 
brovner? 

A. I would say about. 

Q. That fixes it approximately? 

A. Yes. I am sorry 

Q. Would you tell us what explanation your 
brother gave you in connection with the placing 
of the title to the house in your name and in con- 
nection with placing these two bank accounts in the 
names of yourself and your sister? 

Mr. Brown: I object to that as no proper foun- 
dation. If we know the people present, where it 
took place and when, we will withdraw the objec- 
tion. 

Mr. Avakian: Your Honor, he has testified on 
direct examination that by telephone conversation 
and by letter he was given various items of infor- 
mation. That is what fT am asking about. I simply 
ask for some specific statement, what was told him, 
of the particular thing which he testified to on 
direct examination. 

The Court: Objection overruled. 

A. I did know that my brother had considerable 
difficulties with his first marriage. It was an in- 
compatible marriage and finally there was a divorce 
and after the divorce I know that she continued 
to cause much trouble in making some kind of a 
settlement. My brother was having a problem of 
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saving himself and his property and in order to 
protect this property [175] he asked me to take 
over the house and these bank accounts. 

Q. I believe you stated on direct examination he 
told you he wanted to prevent this all being attached 
by his first wife? 

A. You know the legal expressions better than 
I do. I don’t know what the legal term might have 
been, but IT assume these actions terminated the 
case. 

Q. I believe the word “judgment” is what you 
used. 

A. I used the word but it may have been incor- 
BeCU 

Q. I am not suggesting that. During your ill- 
ness, which I believe you stated was from 1929 to 
1935, except for your occasional visits home, were 
you pretty continuously at Saranac Lake? 

A. Yes, I was there six years. 

Q. Where is that located? 

A. In the Adirondacks, northern New York. It 
ioe wi trom my home 

Q. Approximately how many miles? 

A. It would be 160 miles. 

Q. During that period, that six-year period, 
you testified that you oceasionally saw your brother. 
Did you also see his wife during that period? 
Yes, 

And you visited both of them? 
Yes, I did, occasionally. 
Did you also communicate with them by 
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mail? [176] ee Gc 

Q. You testified that your father passed away 
five or six years ago. Is your mother still living? 

A. No, my mother died just recently, about six 
weeks ago. 

Q. Where was she living at the time of her 
death ? A. Norwich, Connecticut. 

Q. Was she hving in your home? 

A. No, in a hospital. 

Q. What had been her physical condition dur- 
ing the past few years? 

A. She had been an invalid. 

Q. Had this been a condition which developed 
progressively over a period of many years? 

A. Yes, a gradual development. 

@. You mentioned, Dr. Kelley, that at the time 
of your brother’s first marriage, at that time there 
was a rift in the family and the folks did not ac- 
cept Wayne at the time because they objected to the 
marriage. Would you tell us more specifically what 
the situation was in that respect? 

A. J know that at the time of the marriage, be- 
fore the marriage, my parents, particularly my 
mother, was considerably opposed, never approved 
my brother associating with the girl. Afterwards 
she was still opposed and continued to be that way. 
She tried to relent and accept things, but it never 
worked. 

Q. Is it a fair statement, then, that her opposi- 
tion to this [177] marriage continued continuously, 
except for these periods of relenting? i | Wies. 
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Q. You referred to what I believe Mr. Brown 
described as a cash box? vee LOS: 


Q. Was this in the nature of a safe? 

A. I suppose you would call it a safe, yes. 

Q. In other words, it was a pretty good sized 
metal box? A. Yes. 

Q. You say that Wayne claimed the box as his. 
You never saw the contents of it, is that right? 

A. No, sir, I never did. 

Q. Do you know whether or not Wayne had any 
of his possessions in that box? 


A. Well, I know from his statements that he 
did have. 


Q. These were his statements made at the time? 

A. I don’t know when they were made. 

Q. I mean during this period? 

A. At intervals I may have seen him on my visit 
home, something like that. J never knew the 
amount. 

@. You mean on your visits to the home of your 
folks? gaa. AUes, 

Q. And that means back in this period prior to 
1935? A. Yes. [178] 

Q. You also mentioned, in response to questions 
on direct examination, something about the farming 
activities. JI did not get your words on this, your 
voice did not carry through to me. You said some- 
thing about the nature of the area in which this 
farm is located. 

A. ‘The farm was located in the Shenoyo Valley, 
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which is a rather fertile and good valley. It was 
a fertile farm where we lived. 

Q. You stated there were approximately 130 
acres ¢ A. Yes. 

Q. And around 100 were tilled or cultivated? 

A. Approximately 100 were fertile land. 

Q. I believe you also spoke of some additional 
farm land. Would you give us some detail? 

A. My grandparents, we took over their farm, 
my mother’s family, so we had that farm. We used 
all these pieces for various activities on the farm, 
eattle raising and produce, other products. 

@. Produce, corn, or the general type of thing 
we go into in truck farming? A. Yes. 

Q. What was your brother Wayne doing in con- 
nection with these farming activities, as best you 
ean relate? 

A. We were offered a living on the farm and I 
said already in addition to the usual work on the 
farm, my brother took on additional enterprise 
trucking produce to market. [179] 

Mr. Maxwell: May we have this tied in by years? 

Mr. Avakian: I will ask the witness to do the 
best he can. 

A. Well, it was roughly between 1927 and 1930, 
I would say. 

@. And then you were gone for a period of about 
five years? 

A. Lwas away after 1929 and he still didgiie: 
T left. Of course, when I was away, I couldn’t keep 
track of every activity. I knew he was doing the 
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same thing, working hard, trucking, getting his 
products to market. 

Q. To what markets were the products hauled? 

A. New York City, mostly, I think. 

Q. This business, then, involved the harvesting 
of crops and shipment to produce houses in the 
large metropolitan areas? i keroint: 

@. Can you tell us whether or not it was an im- 
portant factor in the way that business profitable 
or not, whether the produce was shipped to arrive 
in a fresh condition ? 

A. Well, I ean say it was profitable, yes. I am 
sure that my brother did quite well at it during 
the summer months. It was a good product. 

@. In addition, can you tell us whether or not 
the nature of that business was such that 1t was 
important, in order to make a good profit, to get 
the produce in the metropolitan markets as quickly 
as possible after picked? A. That is true. [180] 

@. And the condition of the produce would 
make a substantial difference ? 

A. Yes, would make a complete difference, such 
as peas picked and put in baskets and earried to 
the city must be fresh. 

@. Can you tell us what the performance of 
your brother Wayne was in that regard during the 
period vou were at home, prior to 1930? 

A. Well, his work was a combination of helping 

ther farmers and getting baskets ready, acquainted 
with the farm industry, peas to be picked and put 
in baskets and shipped, getting stuff ready for mar- 
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ket and shipped to market. He had a helper driv- 
ing trucks also. One truck driver slept while the 
other drove, so there was no time lost. 

Q. Do you know whether or not that speeded 
up shipment of products? AY Yes, i diak 

Q. I believe you testified that there were some 
marital difficulties during the marriage of your 
brother to his first wife. During the period of that 
marriage, while they were living together, did you 
from time to time visit with the two of them? 

Ae Wes. ledid: 

Q. Did you have an opportunity then to observe 
personally the nature of their relationship with each 
other ? 

A. Yes. I should say perhaps that my visits 
were not long and it is quite likely they were on 
good behavior while I was there, [181] so I didn’t 
see too much discord, but I knew and I also knew 
from reports from others. 

Mia Axvahian: Whats all. 


Redirect Examination 

Q. (By Mr. Brown): Doctor, you have testified 
on cross examination that Dr. Kelley’s first wife 
continued to make trouble for him, as I understood, 
that she could appropriate his property, is that 
correct ? A. That is my understanding, yes. 

Q. Do you know how many children he had by 
his first wife? A. Yes, sir. 

Q. How many? A, ‘ano boys: 

Q. Do you know what the doctor contributed to 
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their support? A. No. 

Q. Do you know what the doctor contributed to 
his first wife in the nature of alimony? 

A. No, sir. 

Q. Do you know what provisions he made for a 
division of any property he secured during their 
marriage ? A. No. 

Q. It is possible some of this discord could 
have arisen out of these various matters? 

Mr. Lohse: Your Honor, please, I submit that 
is an improper question. [182] 

The Court: Answer the question. He said is it 
possible. 

Mr. Lohse: J move it be stricken 

The Court: Have you answered? 

Mr. Brown: No. 

The Court: Can you answer the question? 

A. Would you state it again? 

@. I say, is it possible the marital discord, or 
rather these attempts to appropriate his property, 
could have arisen over conditions concerning these 
various factors? 

Mr. Avakian: I do not understand whether the 
question refers to during the marriage or after the 
divoree or both? 


The Court: f am going to ask you to reframe 
that question. 

Mr. Brown: I will withdraw it entirely, your 
Honor. 

Q. The produce business which you have de- 
scribed was pretty lucrative, was it not? 
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A. Not having an oil well. 

Q. Well, do you think it was worth ten thousand 
dollars a summer? Do you think your brother 
made that through the summer? 

A. I would think probably not. I think that is 
a little excessive, but I don’t know. 

Q. How much did you make when you engaged 
in that business? ‘ 

A. I didn’t do that. I wasn’t staying at home, 
and I had to leave when he was in most of it, from 
there on. [183] 

Q. Do you think he could have saved one hun- 
dred thousand dollars during those three years, as 
a result of his activity? 

A. I do not believe he could have, quite that 
much. I do not know the figures, however. 

@. This was divine 1929, 1930, 1931 ance ae 
now. How much money did you save when you 
worked on the farm during the summer? 

A. J would say that our arrangements were com- 
pletely different. 

@. How much money did you save? 

A. I didn’t have any money actually of my own. 
It all went into the family funds. 

Q. You didn’t get anything? 

A. Of course, I got what I needed to go to 
school. 

Q. Have vou any idea what that amounted to? 
What did it cost to go to medical school a year in 

1931, 1931 and 1952, a thousand ™dollaas? 

A. Oh, more than that. 
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Q. Two thousand? 


A. I would say over two thousand dollars. 


Q. But you don’t know whether he could have 
saved seventy-five thousand dollars during those 
three summers? 


Mr. Avakian: Objected to as pure speculation. 
The witness has said he doesn’t kKnow—pure guess 
work. 


The Court: As I understand the testimony, this 
witness has no idea at all what his brother made 
in [184] this business. 

A. I can’t give you any figures, I don’t know. 

@. How do you know it was lucrative then? 

A. Well, my brother told me he made money 
during those years. 

Q. Did he tell you how much money he made? 

A. No, he did not. 

Q. When did he tell you? 

A. During the times I was home. I know there 


was money. Of course he wouldn’t be doing it if he 
eouldn’t make some money. 


Q. How much moncy is relative? 
A. I don’t know. 
Mr. Brown: That’s all. 


(Witness excused.) 


Monday—April 2, 1956 


Defendant present with counsel. Presence of the 
jury stipulated. 
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ANN DRISCOLL 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Brown): For the purpose of the 
record, will you state your full name? 


A. Ann Driscoll. 

Q. And where do you live? 

A. 930 Novilly Drive, Reno. 

Q. How long have you resided in Reno, to the 
best of your [185] recollection. A. Since 1928. 

Q. You have been previously sworn in this mat- 
ter, have you not? A. Yes. 


Q. And you appear here this morning pursuant 
to a subpoena which I have caused to be issued, is 
that correct? A. Yes. 

@. Are you married? A. Yes. 

Q. Your husband’s name is William J. Driscoll? 

A. Yes. 

@. You are employed? A. Yes, I am 

Q. What is your occupation? 

A. Jam with the American Automobile Associa- 
tion 

Q 


I invite your attention to the years 1949 to 
1952 inclusive, and I ask you if during that period 
of time you were employed by Dr. Wayne P. 
Kelley ? A. Yes, 1949 and before, 1948. 

Q. Now, with reference to the vear 1949, will 
vou tell the Court and the jury, very briefly, of 
what your duties consisted ? 

A. I was an assistant. 
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You mean an office assistant ? A. Wes. 
Did you work in his office? [186] 

nace f dic, 

Where was his office at that time? 

In the Masonie Building. 

In Reno? A. Yes. 

Did you keep the books? 

No, I did not. 

Do you know who did keep the books? 

I believe Mrs. Kelley. 

When you say you believe Mrs. Kelley kept 
the Moke will you tell the Court and the jury on 
what you base your belief? 

A. Well, she paid my salary, her signature was 
on the check, and we didn’t keep books at all in the 
office. We collected money, I kept the record of 
the patients. 

Q. Did Mrs. Kelley have anything to do with 
your withholding transactions with the State of 
Nevada or with the federal government ? 

A. She deducted our income tax from our check. 

Q. Mrs. Driscoll, did you pay any of the doctor’s 
bill? A. No, I did not. 

Did you write any of his checks? 

No, I did not. 

Did you have a check book? A. No. 
Did you bill the patients? [187] A. Yes. 
What was the procedure used in billing the 
Patients ' 

A. I would take the amount from the patient 
eard and hill the patient. 


OPOPOOPOPOe® 


-DOOPO 
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Q. Would you tell the Court and the jury what 
the patient card is? Would you describe one, 
please? 

A. It is a file card, about so large, records the 
dates a patient calls and the amount paid. 

Q. Did you keep an appointment book ? 

We Ves. 

Q. Were any amounts paid by the patients re- 
eorded in the appointment books? 

A. I don’t know. 

Q. Did you keep a receipt book? A. Yes. 

@. Would you describe the receipt book please. 

A. Well, the receipt book kept a carbon copy 
and we would write out the patient’s name and 
amount paid. 

Q. Was a duplicate kept in the receipt book? 

he) Wes Sir 

Q. And do you know whether these receipt 
books were kept in the office, to the best of your 
recollection ? 

A. TI believe they were until they were used up. 

Q. And then do you know what happened to 


them? A. I turned them over to the doctor. 
@. Did you make up any deposit slips? 
A, SNGwsine 
Q. Did you ever do any banking for the doctor? 
A. Mo, sue 
Q. Did you have a cash box? Was it ever neces- 
sary to make change? A. Yes. 


@. ow was that done? 
A. I would get it from the doctor. 
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Q. Do you know where the doctor got the change 
or made change? Did he have a eash box? 

A. I don’t remember whether he took it out of 
his pocket or whether he had a cash box. 

Q. Did you ever receive cash from patients 
when they paid the bill? 


A. Yes, checks and eash. 

Q. What did you do with the cash? 

A. Gave it to the doctor. 

Q. Did you give a receipt for it? 

A. Yes, I did. 

Q. Did you make any entries on any books of 
any sort ? A. Only on the patient card. 

Q. Did the patients ever pay the doctor directly ? 

A. Yes, some did. 

Q. Did you give a receipt? [189 | 

A. ‘To some people, yes. 

@. Did you ever observe the doctor give a re- 


ceipt ? A. TI ean’t say that. I don’t remember. 

@. Did you always make a notation on a patient 
ecard every time you received a payment in cash or 
by check? A. Yes. 

Q. What was the office procedure with refer- 
ence to the incoming mail? 

A. Well, if any mail looked lke it was from a 
patient, I would open it and record the amount re- 
ceived through the mail. Any of the doctor’s per- 
sonal mail i did not open. 

Q. Did you ever give receipts to patients when 
you received a check by mail? 

A. Would you repeat that? 
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Q. Did you ever mail receipts to patients when 
you had received a check by mail? A. No. 

@. Mrs. Driscoll, did you ever see patients in the 
office for whom there were no patient ecards? 

eee No. sir, 

Q. Now, I again invite your attention to the 
appointment book and I ask you if you recall hav- 
ing seen any notations of amounts paid by patients 
not in the appointment book? A. No. 

Q. I show you plaintiff’s Exhibit 71 in evidence, 
and I ask you [190] if that is the type of receipt 
book or the type of receipt that you customarily 
issued ? 

A. It has been so long ago—it seems to me at 
the time I worked for the doctor he had receipts 
with his name on wu. 

Q. I show you plaintiff’s Exhibit 61 and I ask 
you if that 1s the type you generally used? 

A. Yes. 

Q. I show you plaintiff’s Exhibit 63 and I ask 
you if it was customary to use prescription slips as 
receipt forms? A. That I do not recall. 

Q. I show you plaintiff’s Exhibit No. 94 and I 
ask you if it was customary in the office to issue 
receipts of that nature? 

A. No, I don’t reeall any like that. 

Q. Murs. Driscoll, did the doctor have an air- 
plane while you were working for him? 

i YS, Sir. 

Q). Did he ever discuss with you the use of his 
airplane? A. No. 
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Q. Did he ever say for what he used the air- 
plane? A. He enjoyed his airplane. 

Q. Did he indicate, or did you have any indica- 
tion while you were working for him, whether or 
not he used his airplane in connection with the prac- 
tice of medicine? A. No. 

Q. You have no recollection of that whatsoever ? 

A. No. 

Mr. Brown: You may inquire. 


Cross Examination 

Q. (By Mr. Lohse): Mrs. Driscoll, with refer- 
ence to any discussions you might have had with 
the doctor concerning the use of his airplane, isn’t 
it a fact, at the time you worked there, he did use 
that airplane to attend medical meetings, is that 
not true? 

A. Well, I can’t remember. I really don’t re- 
member his saying; he may have. 

Q. Did the doctor ever take a trip in the air- 
plane during the year that you worked for him? 

A. I have a very poor memory, I am sorry, and 
I can’t recall. He may have taken a trip, but I am 
sorry, I just ean’t say whether he did or not. 

The Court: That is perfectly all right. If you 
ean’t recall, that 1s your answer. 

Q. Murs. Driscoll, while you served the doctor as 
his assistant, do you recall he had as patients pilots 
for physical examinations? A. He may have. 


Q. Do you recall any specific patients? 
ee No, 
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Q. Inviting your attention again, Mrs. Driscoll, 
to the year 1949, I believe you stated to Mr. Brown 
on his direct examination that the doctor kept a 
date book or date calendar in his [192] office for 
appointments ? 

Mr. Brown: I think she testified she kept it. 

A. I had one on my desk. 

@. Do you know, Mrs. Driscoll, whether the doc- 
tor had one in addition to the one that you kept? 

A. I believe he kept a record, too. 

Q. During that period of time was it your prac- 
tice to enter the names of the patients in the date 
book as they appeared in the office? A. Yes. 

Or isnt it 2 tact, Mrs. Driscoll) that vorelittwes 
wise made entries of payments from patients in that 
date book? 

A. No, not in the book, on the file card, the 
patient ecard. 

Q. Isn’t it your testimony that the doctor did 
not keep a date calendar on his desk at the time 
you had one? 

Mr. Brown: She testified the doctor did keep a 
calendar. I believe you are misquoting her testi- 
mony. 

Mr. Lohse: I don’t want to misquote. I was 
confused; can you explain? 

A. <As I reeall, the doctor did keep a record and 
date book on his desk. 

Q. Did vou ever have any occasion, actually, to 
observe such a record? 

A. I may have, I ean’t recall. 
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Q. Do you not know whether he actually made 
any entries on [193] such record in his office? 

A. No. At the time I was there I can’t reeall. 

Q. I believe, Mrs. Driscoll, you testified on 
direct examination that whatever payments you 
received in currency you would issue receipts for, 
during the time you worked in the doctor’s office? 

A. Yes. 

@. Yon are certain of that? A. Yes. 


(Witness excused.) 


MARGUERITE McKNIGHT 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Brown): For the purpose of the 
record, what is your full name? 

A. Marguerite McKnight. 

Q. You were sworn here this morning, were you 
not? ~~ Yes: 

Q. You appear here because you were sub- 
poenaed, isn’t that correct ? A. That’s right. 

Q. Miss McKnight, where do you live? 

A, On Arlington Avenue, Reno. 

Q. «And you have lived in Reno for some years 


last past ? A. Twenty-eight years. 
Q. Are you married? [194] 
un 6N«. 
Q. Are you employed ? A Mes. 


Q. What is your occupation? 
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A. General office work, insurance. 

Q. Where? 

A. MeDow and Showalter Insurance. 

Q. Inviting your attention to the year 1949 to 
the year 1952 inclusive, I ask you if during that 
time you were employed by Dr. Kelley? 

A. Yes, I was. 

Q. Do you recall the years? 

A. May 1949, 1950 and into 1951. 

Q. Could you tell the Court and the jury, very 
briefly, of what your duties consisted ? 

A. Yes, general office nursing. 

@. Did you keep any books? 

A. No, I kept no books. 

Q. From whom did you receive your pay check? 

A. From Dr. Kelley. 

Q. Was it always signed by Dr. Kelley? 

A. I don’t quite recall whether sometimes Dr. 
Kelley’s signature or Mrs. Kelley’s. 

Q. Who prepared the withholding statements? 

A. I presume they were done outside the office. 


Q. They were not done by you? A. No. 
Q. Did you pay any office bills, write any office 
ehecks? A. No, I paid nothing. 


@. Did vou have an office check book? 

A. No. 

Q. Did you hill the patients? 

A. Yes, there were monthly statements sent out 
by me. 

Q. Will vou tell the Court and the jury what 
your procedure was in billing the patients? 
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A. They were billed from running balances pre- 
sented on their card, history card. 

Q. Would describe the history card? Tell us 
what a history card is. 

A. Yes, a history card is kept by most doctor’s 
offices, with their patient’s name, their complaint, 
their ailments, and a running down probably of 
their account on the reverse side. 

Q@. They are sometimes referred to as patient 
eards ? A. Yes, I believe so. 

Q. Did you keep an appointment book? 

A. Yes, we had a daily appointment book. 

Q. Did you ever record any amounts paid by the 
patients in your appointment hook? 

A. No, not in the appointment book. 

Q. Did the doctor keep an appointment book? 

A. Yes. 

@. Did you ever have occasion to observe or ex- 
amine that appointment book ? 

A. I frequently made notations in the appoint- 
ment book. 

Q. Do you recall ever having observed notations 
of patients’ payments being made in the doctor’s 
appointment book ? 

A. No, I do not recall notations of that kind. 

Q. Did you make up any deposit slips or do any 
banking for the doctor? 

A. No, I handled no money. 

Q. What was the procedure when a patient paid 
you? 

A. When a patient crossed from the outer office 
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desk, he was given a receipt for it and that money 
was immediately given to Dr. Kelley. 

@. You didn’t have a cash box? A. No 

@. Suppose the patient paid you by check, what 
did you do? 

A. That was likewise recorded and given to Dr. 
Kelley. 

®. You didn’t hold the cash and didn’t hold the 
checks at all? A. No. 

@. Did you ever observe patients paying Dr. 
Kelley ? 

A. Yes, at times as J would go through the inner 
office, they would be paying the Doctor. 

@. Did you ever on those occasions,,and at the 
doctor’s direction, give them a receipt? [197] 

A. Yes. 

Q. Did you testify that you kept a receipt book? 
Did IT ask you that question ? A. Yes. 
@. Do you recall what happened to it—first of 


all, can you give us an estimate of how long a re- 
ceipt book lasted? 

A. I don’t recall if the size of them was 100 or 
900, might be smaller. 

Q. You used several in the course of your em- 
ployment? A. Ob yes. 

@. Wow fT ask you if you always made a hota- 
tion on the patient cards when you received pay- 
mient bv cash or by check? 

A. Well, those notations were made from the re- 
ecipt book, it is possible at the time of payment. 
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Frequently there wasn’t time at that moment to re- 
cord on the card. 

Q@. But to the best of your recollection was it 
always done? A. Yes. 

Q. What was your procedure when you received 
checks by mail? 

A. Those that crossed my desk were receipted 
and a notation made on the patient’s card. 

@. Now with reference to the patient cards, was 
there one large file or was it several files, or can you 
tell the jury and the Court how they were set up? 

A. AsT recall, there were two drawers of cards, 
the active drawer and another drawer of ecards, in- 
active patients that [198] weren’t coming in regu- 
larly or paid-up patients. When the cards were 
cleared, they were kept in that file. 

@. Thev were not current patients, is that cor- 
rect? 

A. No, there were two cards, one for current 
patients and one for inactive. 

@. Then when a patient was paid up, but he was 
still active, was he in one drawer, is that what I un- 
derstood you to say? 

A. Well, as I recall, the active cards were in one 
drawer and the patient that wasn’t coming regu- 
larly was kept in the inactive file, usually was paid 
vijay 

Q. Do you know whether or not the doctor kept 
an airplane ? 

A. Yes, at the time I was with Dr. Kelley he 
had an airplane. 
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Q. Did you ever have any conversations with 
the doctor concerning the use of his airplane in con- 
nection with his practice ? 

A. No, I didn’t know that he used it for his 
Perculer: 

@. Did he ever remark what he used it for? 

A. Well, it was quite enjoyable. 

Q. Do you recall whether or not the doctor used 
it for the purpose of any medical conventions, while 
you were employed ? 

A. Yes, while I was with Dr. Kelley he used it 
to fly to two or three conventions, I believe. 

Q. Do you recall whether he ever flew on trips 
other than to medical conventions ? 

A. Pleasure trips over week-ends. 

Q. Do you recall if he ever took a trip to 
Alaska? [199] 

A. Yes, he took a short trip to Alaska. 

Q. Do you know if that was in connection with 
his practice ? 

A. I presumed it was just a vacation trip. 

Q. Do you know whether or not the doctor 
treated, or whether he had as patients, Civil Aero- 
nauties pilots? Dee NO. edo i, 

Mr. Brown: You may inquire. 

(Jury admonished and morning recess taken 
at 11:00 o’clock.) 


TALS: ela aale 


Defendant present with counsel. Presence of the 
jury stipulated. 
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MISS McKNIGHT 
resumed the witness stand on 


Cross Examination 

Q. (By Mr. Lohse): Miss McKnight, I believe 
Mr. Brown asked you whether or not you recall the 
doctor examined any patients for the Civil Aero- 
nauties Authority and I believe your answer was 
that you could not recall, is that correct? 

A. I don’t recall; he may have. 

@. I understand there has been a long lapse of 
time, Miss McKnight. Now let me ask you this per- 
haps to refresh your recollection, isn’t it a fact, 
Miss McKnight, at least on some occasions during 
the time you served Dr. Kelley, you filled out forms 
requiring to be sent to the Civil Aeronauties Au- 
thority after the doctor had examined patients? 

A. Yes, it is. 


Q. Do you remember any specific patients for 
whom that was done? A. JI don’t recall. 

Q. Do you recall, Miss McKnight, ever sending 
in forms from the doctor’s office to the Civil Aero- 
nauties Authority ? A. Yes, their office did. 

Q. Were there many instances, Miss McKnight, 
during the time you served the doctor, that you 
made out forms for use for governmental agencies 
on patients? 

A. We made out Industrial forms. 

@. Did you make those out and send them in, is 
that correct ? A. Yes. 


Q@. And that doesn’t refresh your recollection in 
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connection with the CAA? A. It is possible. 
«). Itis possible, but you do not actually remem- 
ber filing out any, but it is possible, is that right? 
A. Oh sure. 
Mr. Lohse: I think that is all. 
Mir. Brown: That is all: 
(Witness excused.) 


Ft Le Ee, 


a witness on behalf of the plaintiff, bemg duly 
sworn, testified as follows: [201] 


Direct Examination 

Q: (By Mr Brown): State your fullivaie 
please ? “A. Helen LL, Hill. 

Q. You were heretofore sworn this morning? 

A. Yes. 

Q. You appear here pursuant to subpoena which 
was issued by me, do you not? A. Yes, 

Q. Where do you lve, Mrs. Hill? 

A. 8950 Brentwood Drive. 

Q. Reno? iy, Nes. 

@. You have lived in Nevada for some years 
last past? A. Yes. 

Q. What is your occupation? 

A. Medical secretary. 

Q. Calling your attention to the years 1949 to 
1952 inclusive, were you employed by Dr. Ixelley 
during those years? ae Yas. 

Q. Do you reeall specifically in what years? 

Ae Loe 
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Q. Tell the Court and jury, very briefly, of what 
your duties consisted. 

A. My duties consisted of medical assistant, 
helping with the office and answering the telephone. 
Did you keep any books? A. No, sir. 
How did you receive your pay check? 

It was brought to me. 

By whom? A. By Dr. Kelley. 

How was the check signed? 

I don’t recall; I believe it was Dr. Kelley. 
Do you ever recall having received any 
ehecks signed by Mrs. Kelley? 


OrPOoOPOO 


I do not remember. 
Did you write any office checks? A. No. 
Did you pay any office bills? A. No. 


Did you receive any office bills? 
They might have come in the mail. 
Did you bill patients? ee es) 
Would you tell the Court what that proce- 
dure was? 

A. The usual monthly statements that you send 
out at the end of the month. 

Q. Where did you get your information? 

A. From the patient card filed. 

Or What is a patient card? 9/203] 

A. Well, a card about like this, has the history 
on it and charges made to the patient. 
Were they kept by you? A. Yes. 
Did you keep an appointment book? 
Yes, 
Did the doctor keep an appointment book? 


CPOPOoSO> 


2>oOo 
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A. I really beheve he had an appointment book, 
but I can’t say for sure. 

@. Did you ever make any notations in your 
appointment book of amounts paid by patients ? 

ey No: 

@. You are not sure about the doctor’s appoint- 
ment hook, you don’t know whether or not he made 
any notation of payments by patients in it, do you? 

A. No. 

Q. You kept a receipt book, did you not? 

Ber Vcc 

@. Did you issue a receipt for all amounts that 
came across to you, checks? A. Yes. 

@. Did you have a eash box? A. Yes. 

@. Where was the cash box kept? 

A. In the desk drawer. [204] 

Q. What would you do with your accumulated 
eash at the end of the day? 

A. Took it to Dr. Kelley. 


@. Did you make deposit slips? A. No 

@. Did you ever do any banking? A. No? 

@. Did you ever observe payments made to the 
doctor directly ? A. I don’t reeall. 

@. Do you reeall how often you would use up 
a receipt book? A No; 

Q. if you have a file of used receipt books in 
the office? A. No, not that I can recalle 

@. Did you ever receive cheeks by mau? 

A. Yes. 

Q. Do vou reeall who epened the mail? 

Ny Jil. 
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Q. Always? el can iecayeror sume vileres 


Q. You don’t remember ? en No: 
Q. Now when you received a check by mail, did 
you issue a receipt ? A. I don’t recall. 


Q. Did you ever see any patients for whom there 
was no patient card? [205] 

A. No, I never did. 

Q. Do you know whether or not the doctor had 


an airplane? A. He said he did. 
Q. Do you know if he used his airplane in con- 
nection with the practice of medicine ? A. No. 


Q. Do you know whether he used his airplane 
for purposes of his own personal pleasure? 

A. I believe he did. 

Q. Upon what do you base your opinion? 

A. His saying that he liked to fly. 

Q. Can you recall any time that he used his 
airplane in connection with his practice? Did he 
have patients in other cities and other states? 

A. Not that I know of. 

Q. Do you recall whether the doctor attended 
medical conventions during the time you were em- 
ployed by him in his airplane? A. Yes. 

Q. Do you recall where he went? 

A. I believe he went to Atlantic City. 

Mr. Brown: You may cross examine. 


Cross Examination 
@. (By Mr. Avakian): Mrs. Hill, I take it 
you worked for Dr. Kelley only a short period of 
time, is that right? [206] A. Yes. 
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Q. Is that because you preferred to take a job 
where you could work part time instead of full 
time ? A. Yes. 

@. And the work at Dr. Kelley’s required full 
time ? A. Yes. 

@. Can you tell us, Miss Hill, during the time 
you were working there, whether there was a rather 
heavy load of detail work? A. Yes. 

@. Did this mean quite frequently the making 
of entries as to receipt of money had to be delayed 
until some time after the money had actually been 
received, until you could get a breathing spell? 

A. Yes. 

Q. Do you recall that Dr. Kelley went to the 
medical convention in Atlantic City in his own air- 


plane? A. He said he did. 
Q. You recall he went to the convention ? 
A. Yes. 


Q. Do you recall, Mrs. Hill, during the period 
vou were there, Dr. Kelley from time to time had 
patients who were pilots? A. Yes. 

Q. Do you remember whether or not he con- 
ducted physical examinations of pilots for the Civil 


Aeronauties Authority? [207] As Nes 
Q. And that required filling out some forms to 
be filed with the CCA? A. Yes. 


@. Did vou assist in the preparation of those 
forms ? AG diel: 

Q. Can you tell us, as best you can after all 
these years, what type of information you, as of- 
fice assistant, entered on those forms? 


United States of America 201 


(Testimony of Helen L. Hill.) 

A. The name and address—I really don’t know. 

@. Do you know whether or not you took down 
preliminary information as to the patient’s age and 
weight ? 

A. I do not recall. I believe I checked the name 
and address; J do not reeall. 

Q. Do you recall whether, after the examination, 
you did any typing on any of these forms? 

A, No. 

Q. Do you recall whether or not you mailed 
anything in to the CAA? A. I do not recall. 

Q. But you do remember that these forms were 
filled out for some of these CAA patients? 

A. Yes. 

Mr. Avakian: That is all. [208] 


Redirect Examination 

Q. (By Mr. Brown): Do you recall how often 
the doctor, in his practice, saw an aviator? 

A. No. 

Q. Do you remember how many came into the 
office ? hoe No. 

Q. Do you recall if one came in every day? 

A. No, he didn’t. 

Q. Can you give us your best estimate of how 
often he saw an aviator? A. I don’t know. 

Mie iSrown: Thats alll: 

(Witness excused.) 


ESTHER Sy) Unis 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 
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Direct Examination 

Q. (By Mr. Maxwell): Will you state your 
name please? A. Esther 8. Villars. 
. Where do you reside, Mrs. Villars? 
A. Reno. 
Q. What is your occupation? 
A. Office work. 
Q. Were you ever employed by Dr. Wayne P. 
Kelley? iNew Y. Ga. 

Q@. Can you recall when you were employed? 

A. August 15th to March 20, 1951 and 1952. 

Q. Mrs. Villars, what did you do for the doctor 
during that time? What was your general work? 

A. General office work, assisting the doctor. 

Q. Did you keep any books for the doctor? 

A. No. 

Q@. Did you have anything to do with the pay- 
ments that were made by the patients? 

A. Yes. 

Q. What would you do? 

A. I receipted for them. 

Q. Did you make the receipts at all times? 

A. Not at all times. 

Q@. Who else made the receipts, 1f you know? 

A. ‘The doctor. 

Q. What would you do with the money after 
you received it and issued a reecipt to the patient? 

A. Put it in the cash box. 

@. You had a cash box then? A. Yes. 

Q. What would vou do with the amounts in the 
eash box at the end of the day? 


&Q 
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A. Give it to the doctor. 

Q. Did you make all entries on the patient card 
for payments that came across to your desk? [210] 

A. Yes. 

Q. Did you make any entries on patient cards 
for payments that were given to the doctor, if there 


were any? A. I don’t remember. 
Q. Do you recall whether receipts were issued 
in all cases? A. No, I den’t. 


Q. Mrs. Villars, do you have any idea whether 
most payments were made there by currency or 


eheck by the patients? A. I wouldn’t know. 
Q. Do you know whether currency exceeded 
those of checks, or you don’t know? A. No. 
Q. Now did you keep the files of patient cards, 
Mrs. Villars? A. Yes. 
Q. How many files did you have? A. Two. 


@. And what was in each one of those two files? 

A. One was current mpaid and the other was 
paid. 

©. Were all of the patient cards in your files? 

A. No. 

Q. Where were the others, if you know? 

A. Well, some of them were in the doctor’s 
drawer, top desk. 

Q. Dr. Kelley would keep some of the patient 
ecards in his top desk drawer? A. Yes. [211] 

@. Did you ever have a patient give you a pay- 
ment that you could not find a patient card? 

A. I donot know. 
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Q. Did you ever have occasion to ask Dr. Kelley 
for any patient ecards he kept in his desk? 

A. Yes. 

@. What was the purpose of that? 

A. To apply payments. 

Q. Would he give you those? A. Yes. 

Q@. What did you do with the ecard after you 
had made the appheation? A. Put 1 bac 

@. Now, Mis. Villars, did Dr. Kelley have an 
airplane? A. Yes. 

Q. Do you know what he used that airplane for? 

A. No. 

@. Did he use it for business? 

A. Well, I don’t know. He went to conventions 
with it. 

Q. Did he ever use it for vacation trips? 

A. One that I know of. 


Q. What was that? A. Hunting. 
Q. Do you know whether or not he flew every 
morning? 


A. I don’t know if he flew every morning, but 
he did fly [212] some mornings. 

@. Was that for pleasure or for business? 

A. JI don’t know. 

Q. Did he ever have any patients early in the 
morning when he flew his airplane? 

A. Not that I knew. 

Mr. Brown: You may inquire. 


Cross Examination 


@. (Byi Me. Awakian): Mrs. Villars, wrens 


Umted States of America 200 


(Testimony of Esther 8. Villars.) 

gard to these patient cards that were kept in Dr. 
Kelley’s desk, you say that at times you asked for 
those patient cards so you could record a receipt 
of money on it? A. Yes. 

Q. And then you put the card back, is that 
right? A. Yes. 

Q. Did these represent patients who were com- 
ing in frequently? A. JI don’t know. 

Q. Well, they were cards at least on which you 
received money at the time? A. Yes. 

Q. Does that refresh your recollection, if you 
were receiving payments that these in general were 
patients that came in regularly to see the doctor? 

A. No, I don’t think so. It is rather difficult to 
recall] this long. [213] 

Q. Did the doctor have patients who, at times, 
eame in regularly for a number of days close to- 
gether, for a course of treatment? A. Yes. 

Q. With regard to the airplane, Mrs. Villars, 
do you reeall that Dr. Kelley from time to time had 
patients who were pilots? A. Yes. 

@. And do you reeall that from time to time 
he conducted physical examinations for pilots, in 
connection with their CCA examination ? 

A. Yes. 

@. And did that involve the filling out of forms 


for the CAA? A. Yes. 
Q. Did you, yourself, assist in the preparation 
of those forms? A. Yes. 


Q. And after the completion of the examination, 
did you at times mail those forms yourself? 
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Pee Civaveli eden terecall: 
Mr. Avakian: I think that is all. 
(Witness excused.) 


Afternoon Session—April 2, 1956. 1:30 P.M. 


Defendant present with counsel. Presence of the 
jury stipulated. 


MRS. PHYLLIS DUPUIS 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Maxwell): Will you state your 


name please? A. Phyllis Dupuis. 
Q. Where do you reside, Mrs. Dupuis? 
A. Philadelphia. 
Q. What was your maiden name? 
A. Phyllis Irene Kelley. 
Q. Do you bear any relation to the defendant? 
A. Yes. 
Q. What? A. Sister. 
Q. Mrs. Dupuis, was the Hubbardsville, New 
York farm owned by your parents ? A. Yes. 
Q. Did you reside there? A. Yes. 


Q. Do you know whether or not that property 
is still in the possession of your parents? 

A. No, 1 1s sold. 

Q. When was it sold? [215] 

i Joe Sal one a2, 

Q. ’5L or ’?52—how much was it sold for? 
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A. ‘Twelve thousand. 

Q. Do you know what happened to the proceeds 
of the sale of the farm? vee Vics. 


Q. What was that? 

A. My mother was the only one left. 

Q. And she received the proceeds? 

A. She received the proceeds. 

Q. Now do you recall whether or not there was 
in existence a farm owned by her parents or fam- 
ily? A. Yes, her parents. 

Q. Do you recall when that was sold by the 
family ? 


A. I ean’t recall the exact date. 

Q. Approximately? 

A. Approximately 1930. 

Q. Now, Mrs. Dupuis, I will show you govern- 
ment’s Exhibit 15. Government’s Exhibit 15 con- 
sists of two bank account signature cards, the top 
one has ‘‘temp” (temporary) at the top of it. I 
will ask you to look at that signature on that card 
and J will ask you if that is your signature? 

Freee iat 1s ty wie, 

Q. I realize that is your name. Did you write 
that? A. No. [216] 

Q. Now will you look at the top ecard and L 
will ask you if that top card contains your signa- 
ture? A. Yes. 

Q. Where were you when you signed that? 

A. In Philadelphia. 

Q. What date does it bear? 

A. May 5, 1948. 
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@. Now I will show you plaintiff’s Exhibit 14, 
together with No. 15. No. 14 is a ledger account in 
the name of Phyllis Irene Kelley, Hubbardsville. 
The account is in the Security First National Bank 
of Reno, Reno, Nevada. I will ask you if any of 
the funds in that account belonged to you? 

A. No. 

@. Do you know to whom they belonged? 

A. My brother. 

Q. Did he tell you he was opening an account 
for you in the Reno Security National Bank? 


ya ING 
@. Did he tell you he was putting the account 
in your name? A. Yes. 


@. Now I will show you government’s Exhibit 
16, deposit slips. IT will ask you what deposit slips, 
if any of them, were made by you? A. No: 

Q. Now, Mrs. Dupuis, I have here a Security 
National Bank of [217] Reno, Nevada, savings 
withdrawal ticket, dated July 14, 1950, and a check 
drawn on Phyllis I. Kelley in the sum of $8896.21, 
dated July 14, 1950, cashier check on the Security 
National Bank, plaintiff’s Exhibit No. 18) audaal 
will ask you first to refer to the savings withdrawal 
ticket, and I will ask you if the signature on that 
ticket is in your handwriting? A. Nie 

Q. Did you write in the amount up _ here, 
$8896.21 ? pe No: 

Q. Do you recognize that handwriting? 

A. My brother’s. 

Q@. Which brother is that? A. Wayne. 
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@. You also have a brother by the name of Win- 
field ? A. Yes. 

Q. Now I will show you ecashier’s check. I would 
like to know if that is your endorsement on the 
back of that check? AS Mes: 

Q. Did you put the werds on there, “Pay to the 
order of Wayne P. Kelley” in typewriting above 
your signature ? 1 INO 

@. Do you know who did? A. My brother. 

Q. Do you recognize his signature underneath 
your signature ? A. Yes. [218] 

@. Now do you recall where you were on July 
it 19507 

A. I believe I was at home, Hubbardsville. 

Q. Do you know how you got that check to en- 
dorse it? A. By my brother. 

@. And did you return it to your brother after 
you had endorsed it? A. Yes. 

The Court: I take it when the expression ‘‘my 
brother’ is used, unless stated to the contrary, you 
are referring to Dr. Wayne Kelley? 

A. Yes. 

Q. Now, Mrs. Dupuis, it has heen stipulated 
into evidence in this case the existence of balances 
in several savings accounts in New York State 
banks. These accounts were in your name and in 
the name of your brother, Winfield O. Kelley. Do 
you know the accounts to which I have reference? 

ee VCS. 

Q. Were the funds in those accounts your 
funds? A. No. 
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Q. Do you know whose funds they were? 

A. Well, Wayne’s. 

Q. Did you ever have a pass book for those 
accounts ? A. No. 

Q. Did your brother ask you to have those ac- 
counts in your name? [219] A. No. 

Q. Do you reeall the approximate date of the 
first savings account taken out in your name or the 
name of your brother, Winfield O. Kelley, by Dr. 


Wayne P. Kelley? A. JI don’t recall the date. 
Q. Would it have been during the time he was 
in the service? A. No. 


Q. Was it subsequent to the time he was in the 
service ? A. Yes. 

@. It would be subsequent to 1946? 

A. Yes. 

Q. Now did you ever have custody of an amount 
of currency other than those savings accounts be- 
longing to your brother, Wayne P. Kelley? 

A. No. 

@. Did vou ever see any currency, other than 
these savings accounts, which belonged to your 
brother, Wayne P. Kelley? A. No. 

Mr. Maxwell: You may inquire. 


Cross Examination 
Q. (By Mr. Lohse): Mrs. Dupuis, were you 


vu 


born in Hubbardsville, New York? A. Yes. 
Q. And if von don’t mind stating, what was the 
year of your birth? ee OS. (220) 


Q. And how much younger would vou be than 
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Dr. Wayne Kelley? A. Thirteen years. 

@. Where did you receive your education? 

Mr. Maxwell: May it please the Court, I do not 
think this has any reference to the direct examina- 
tion and if counsel desires to make this his witness, 
that is satisfactory at the proper time. It is all im- 
material in the first place. 

The Court: The Court will permit it. 

Q. Mrs. Dupuis, in response to question asked 
by Mr. Maxwell, I believe you stated your parents 
owned the farm, it was sold in about 1951? 

A. Yes. 

Q. And if you know, about how much in acreage 
did that farm consist of? 

A. One hundred thirty acres. 

Q. Do you know whether the entire 130 acres 
was tillable? 

A. About 100 acres was fillable. 

Q. Did your mother, after your father’s death, 
undertake to cultivate that property, prior to the 
sale? A. Yes. 

Q. Did she operate that farm herself for any 
length of time after his death? 

A. Up until it was sold. 

@. When did your mother pass away? 

A. February this year. [221] 

@. You testified, in connection with questions 
Mr. Maxwell asked you in regard to Exhibits 14, 
15, and 16, signature cards on bank account in the 
Security National Bank of Reno, Nevada, that one 
of them contained your signature, did it not? 
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A. Yes. 
@. And the other your name, but you had not 
signed that card? A. Yes. 


Q. At the time, Mrs. Dupuis, that you signed 
that card, had you had any discussions with your 
brother Wayne, concerning the request which he 
made—any explanation from him of the reasons 
why he asked you to do so? 

A. I have a letter. 

Q. In substance do you recall the nature of the 
communication ? 

Mr. Maxwell: Your Honor, I do not believe any 
proper foundation has been laid in the first in- 
stance; in the second instance, it sounds to me a 
ereat deal like this is going to be a self-serving 
statement. 

Mr. Lohse: I think Mr. Maxwell on direct asked 
Mrs. Dupuis whether or not she had been requested 
to do so and I am only now trying to determine 
in what manner that eame about. 

The Court: You may proceed. 

A. By letter my brother sent the card. 

Q. At the time he made that request, Mrs. Du- 
puis, did he state any reason for making that re- 
quest to you? 

Mr. Maxwell: Your Honor, before the letter is 
read, I [222] would object to it. I would say no 
proper foundation has been laid for this witness’s 
testimony. The testimony is-not the best evidence 
as it stands now. 

Mr. Lohse: I submit, your Honor, Mr. Maxwell 
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asked that type of information and it went in with- 
out objections. 

Mr. Maxwell: I merely asked her if her brother 
had so requested her to sign it. I think that is 
satisfactory. That does not go into the manner of 
the request. 

The Court: Objection overruled. 

Q. Will you then state, please, Mrs. Dupuis, 
what request or explanation you received from 
Wayne Kelley for your signature on that ecard? 

A. He wrote me a letter, asking that I sign 
the card. 

Q. Nothing further? 

A. The fact that his first wife, he was still hav- 
ine difficulty. 

Q. With respect to the accounts which were 
established in the New York banks, you were asked. 
questions by Mr. Maxwell particularly whether or 
not any income deposited in the bank accounts 
standing in your name and your brother Winfield’s 
name were your funds and you said no, is that 
eorrect ? A. Yes. 

Q. In establishing of those funds, Mrs. Dupuis, 
did your brother, Wayne Kelley, make any request 
of you? A. Not any than before. 

Q. And what were made? [223] 

A. What I just mentioned. 

Q. The same request in connection with the 
bank accounts in New York? A. Yes. 

Q. And was that the reason why you permitted 
vour name to be used to the bank aecounts in New 
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York and Nevada? A. That is correct. 

Mr. Lohse: Your Honor, I have nothing further 
to offer on cross examination at this time. J would 
like, with the Court’s permission, to approach the 
bench. 

(Conference at bench between Court and 
counsel.) 


Redirect Examination 

Q. (By Mr. Maxwell): Mrs. Dupuis, as I recall 
your testimony on cross examination, you stated 
that your brother sent you a letter, asking you to 
sien the signature card which you have in front of 
you, plaintiff’s Exhibit 15? A. Yes. 

Q. And in that letter was there any reason ex- 
pressed why he wanted this account opened? 

A. {don’t recall. 

Q. Do you recall when that letter was sent to 
you? Pee ite date tie cardiac: 

Q. Do you reeall receiving that letter on that 
date? How ean you reecive a letter on the date 
the card is signed? Isn’t that the same date on that 
eard? [224] 

Mr. Lohse: Your Honor please, I shall offer ob- 
jection to that. I submit Mr. Maxwell is cross- 
examining his own witness. 

Mr. Maxwell: Your Honor, I believe this is the 
sister of the defendant. 

The Court: Objection overruled. 

Q. Did vou affix that date on that card? 

A. No. 

Q. Where were you on that date? 


eer 
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A. Hubbardsville. 

@. Do you recall receiving a letter from Dr. 
Wayne P. Kelley on or about that date? Do you 
have a recollection yourself of receiving such a 
letter? 

A. I have a recollection of receiving a letter. 

@. Do you recall what the date of the letter 
was? A. Around this time. 

Q@. Do you recall what the letter said? 

A. No. 

Q. Do you reeall it said anything other than 
you were to simply sign that card and send it back ? 

A. That was enough. 

Q. You would have done it whether or not any 
reason was assigned in the letter, is that correct? 

A. Yes. 

@. Do vou have any positive recollection whether 
any reason was [225] assigned in that letter? 

A. I do not know. 

Q@. Was there a reason given in the letter, or do 
you reeall? A. I don’t reeall. 

Mr. Maxwell: You may inquire. 


Reeross Examination 


Q. (By Mr. Lohse): Mrs. Dupuis, the fact that 
the signature ecard in the Security National Bank 
bore your signature, which was sent to you by Dr. 
Kelley, had you had any prior conversations about 
funds with vour brother, Wayne Kelley, concern- 
ing the execution of that card? 

A. I reeall having one telephone conversation 
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with my brother Wayne in connection with the 
eard. 

Q. When Mr. Maxwell asked whether you would 
have signed that without your brother Wayne hav- 
ing suggested or evidenced any particular reason, 
you replied you would have, is that correct? 

A. Yes. 

Q. And is your reply by reason of the fact that 
you previously testified on my cross examination 
that he had had difficulties with his first wife? 

A. That is right. 

Mr. Lohse: If your Honor please, while con- 
ferving with your Honor previously at the bench, 
it was stipulated between counsel for the govern- 
ment and counsel for the defense that the defense 
might call Mis. Dupuis now at this time as a [226] 
witness in this case and that by calling her at this 
time it would not constitute a waiver of our right 
to make any motion which might appear proper 
at the conclusion of the government’s case. With 
that understanding, I should like, at this time, to 
examine Mrs. Dupuis as a witness for Dr. Wayne 
P. Kelley, the defendant. 

The Court: The record will show the stipulation 
and understanding between Court and counsel. The 
witness is now a witness of the defendant. 


Direct Examination 


Q. (By My. Lohse): Mrs. Dupuis, where did 
vou attend grammar school? 
A. Hamilton—pardon me, in Hubbardsville. 
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Q. Did you attend grammar school for eight 
years there? A. Yes. 

Q. Where did you receive your high school edu- 
cation? A. Hamilton. 

@. How far from Hubbardsville is Hamilton? 

A. About five miles. 

@. Did you attend high school there for four 
years? A. Yes. 

@. Did you graduate from high school in Ham- 
ilton ? A. Yes. 

Q. Thereafter what additional education did you 
receive ? A. Syracuse University. 

Q. For how long? [227] A. Four years. 

Q. Did you receive any degree? 

A. A.B. and I went back for my graduate work. 

Q. When did you receive your A.B. from Syra- 
cuse University ? AW 93a: 

@. And your post-graduate degree? 

A. In 1944. 

Q. Did that complete your formal education ? 

A. I have taken graduate courses. 

@. Except for that, however, did that complete 


your formal education? A. Yes. 
Q. What was your occupation after you grad- 
uated ? A. <A teacher. 


@. Where and for how long? 

A. Spring Valley, New York for five years and 
I went back to Syracuse, then Hamilton, New 
York, taught, and then State Teachers College, back 
to Syracuse, took specialized work in speech ther- 
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apy, speech correction, then to Philadelphia and 
more teaching. 

Q@. How recently have you taught? 

A. Up until I was married. 

@. And you are not teaching then at the present 
time? A. No. 

Q. Mrs. Dupuis, who deferred the cost of your 
education? [228 | A. My parents. 

Q. Does that include the education which you 
received your master’s degree and graduate work? 

A. No, my under-graduate work. 

Q. How far is Syracuse from the family home? 

A. About 60 miles. 

Q. During the time you attended school there, 
you remained away from home, did you not? 

A. Yes. 

Q. And it has been a fact that your parents 
deferred the cost of your books, your tuition and 
your living expenses while in college? 

A. Yes, exeept for my doing work on a scholar- 
ship basis. 

Q. In point of time, during the course of your 
education, did you have a scholarship? 

A. I had a fellowship until I graduated. 

Q. After you graduated from college, was there 
anv further study? A. Yes. 

Mr. Maxwell: J can’t see the relevancy of this 
line of questioning. 

The Court: I assume counsel is going to come 
to the point. 
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Mr. Lohse: I submit, your Honor, it is our pur- 
pose to tie this line of questioning in. 

The Court: Very well, proceed, let us tie it up. 

Q. Do you recall the type of farming operations 
carried on by your father at the ranch at Hub- 
bardsville ? ge Yes: 

Q. Would you deseribe it please? 

Mr. Maxwell: What date? 

Mr. Lohse: Prior to these things, when she was 
living at home. 

Mr. Maxwell: That is what I would like to 
know, what date? 

Q. When do you first recall going to Hubbards- 
ville to live? 

A. J was born on the farm in 1918. 

Q. And from and after your birth, until you 
left home to go to school, Mrs. Dupuis, did you 
have occasion to observe the general activity car- 
ried on by your father in connection with the opera- 
mom Of that, farm? 

A. Yes, I always worked on the farm. 

Mr. Maxwell: I object to this line of testimony 
as being too remote. The government has not pre- 
sented evidence except as to the years 1948 to 1952. 
In addition to that, I do not see the purpose. 

The Court: JI assume, counsel, Mr. Lohse is go- 
ing to connect this up. 

Mr. Lohse: That is my intention, your Honor. 

The Court: Go ahead. 

Q. You were born in 1918? [230] 

A. Yes. 
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Q. You graduated from college in 1938. For 
how long a period of time after you graduated 
from college did you actually reside at home? 

A. I hved there all the time. 

Q. During that period of time what type of ac- 
tivity, if you know, did your father engage in? 

A. Operated the farm, raised produce, such as 
beans and peas. We sold the products. 

Q. Do you recall whether or not, during your 
life on the farm, your brother, Wayne Kelley, took 
any part in the operation of the farm with your 
father ? A. Yes. 

Q. Will you briefly describe to the jury, if you 
can, what that part was that you observed ? 

A. My father carried on the raising, growing 
of beans and peas, regular farm work, in addition 
to the dairy farm. They trucked some produce, or 
rather my brother Wayne trucked the produce, to 
the Philadelphia and New York markets. 

Q. In connection with the actual crops and ship- 
ment of the farm produce, Mrs. Dupuis, did your 
brother ever assist your father in connection with 
the packaging and marketing of the produce? 

A. Yes; wired baskets, bushel baskets of peas 
and beans that had to be shipped immediately, so 
they wouldn’t spoil. 

Q. During the harvest season? [231-233] 

Hee Yes: 

Q. Do you know whether your father ever hired 
any help on the farm during the harvest season ? 

A. He hired help the year around. 
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Q. Generally, if you know, what was your 
brother Wayne’s activities in the matter of culti- 
vation and harvesting and marketing of the crops 
during the time that you lived on the ranch? 

My. Maxwell: Objected to as asked and answered. 

The Court: It may be answered. 

A. He ran the tractor, cultivated, plowed, drove 
the truck, took care of the dairy, milking, anything 
that had to be done on the farm. 

Q. Mrs. Dupuis, what was the relationship with 
respect to Dr. Wayne Kelley and your father, so 
far as all three of you children were concerned, if 
you know? 

A. He was very close to my father; closer than 
he was to my mother. 

@. Was he closer than Winfield, for example? 

A. Yes. 

Mr. Maxwell: Objected to as immaterial. 

The Court: It has been answered. 

Q. What was your relationship to your father? 

Mr. Maxwell: Objected to as immaterial. 

The Court: Objection sustained. 

Mr. Lohse: I ask that this be marked. 

Mr. Maxwell: Do you intend to offer it in evi- 
dence, counsel? [234] 

Mr. Lohse: Yes. 

Mr. Maxwell: In respect to that, your Honor, 
may I request the offer of proof in the absence 
of the jury? 

Mr. Lohse: Your Honor, I do not believe it is 
necessary to excuse the jury. I will make that offer 


222 Wayne P. Kelley vs. 


(Testimony of Mrs. Phylhis Dupuis.) 
through another witness, but I do wish to have the 
foundation laid. 

The Court: The Court certainly cannot see any 
materiality on the part of the offer at this time. 
Perhaps I don’t understand the situation. 

Mr. Maxwell: I am sure I don’t either. 

The Court: ‘There is nothing to prevent the 
offer being marked for identification, as far as I 
can see. 

My. Maxwell: That is perfectly satisfactory. 

The Court: The offer will be marked B-1 for 
identification. 

@. Mrs. Dupuis, I hand you what purports to 
be a photograph and ask you whether you know 
what that purports to represent? 

Mr. Maxwell: Just a moment. The witness is 
now going to describe the exhibit to the jury. 

Mr. Lohse: I have not asked her to testify what 
it is, only if she knows what it purports to repre- 
sent. 

The Court: Answer yes or no. 

Q. That is correct—can you state whether you 
know what that represents? [235] A. Yes. 

Q. Do you know, Mrs. Dupuis, when the phoio- 
graph of the object represented on that photograph 


was taken and by whom? A. Yes. 
®. When was it taken? A. Last summer. 


@. And where? A. In Philadelphia. 
Q. And by whom was the photograph taken? 
A. Taken by my brother Wayne. 

Q. Did the object which that photograph shows 
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remain in your possession, on the premises in your 
home in Philadelphia at that time? A. Yes. 

@. And for how long a period of time has that 
object been in your possession ? 

Mr. Maxwell: There are a number of objects 
shown in the photograph. 

Mr. Lohse: There is one main object portrayed 
in the photograph, your Honor. Your Honor has 
seen the photograph. Your Honor please, we would 
be happy to make an offer of proof in connection 
with this photograph, in the absence of the jury, 
if so desired. 

Mr. Maxwell: May it please the Court, I assume 
this [236] photograph is photograph of object 
which is presently in existenee. That being so, this 
photograph is obviously not the best evidence. This 
witness has established its present existence. I 
think the photograph would not be admissible, not 
the best evidence and any further testimony about 
it would be prejudicial. 

Mr. Lohse: Your Honor, I hardly think that 
Mr. Maxwell is really serious in that objection. 
Photographic evidence is certainly permissible. 

The Court: You can’t advise the Court on that, 
counsel. I am familiar with it. We are concerned 
with the materiality. 

Mr. Brown: We invited an offer of proof, your 
Honor. IT think it can be settled if an offer were 
made out of the presence of the jury. 

The Court: Make your offer, gentlemen. 

Mr. Brown: Out of the presence of the jury? 


224 Wayne P. Kelley vs. 


(Testimony of Mrs. Phyllis Dupuis.) 

The Court: Is it offered in evidence? 

Mr. Brown: No, an offer of proof. 

The Court: Can you proceed with this witness 
on some other point? 

Mr. Lohse: Yes, your Honor. 

The Court: I do not want to deter anything 
you have in connection with that offer. If you can, 
I suggest you proceed. [237] 

Q. Do you recall, Mrs. Dupuis, when your 
brother Wayne Kelley was married, the first time? 

A. Yes. 

Q. And when, if you recall, did that marriage 
take place? 

A. On Christmas Day. I don’t remember the 


vice 
Q. Might that have been 1929? A. Yes. 
Q. Were you present at the marriage ceremony, 
Mrs. Dupuis? A. No. 
Q. Was your mother there? A. No. 


Q. Did your father attend the wedding? 

A. No. 

Mi. Maxwell: I ask that testimony be stricken; 
obviously not her own knowledge if she did not 
atiend, how did she know? 

The Court: Objection overruled. 

Q. Did your father attend? 


No member of my family. 
None of your family attended? A, Sie: 
Did you know Elsbeth Kelley ? A. Yes. 


That was Wayne Kellev’s wife? 
Yes. [238] 


> DOO- 
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Q. Did you have occasion to visit at their home? 

A. Yes. 

Q. Do you recall at what time or times you 
visited with them? A. Not frequently. 

Q. How frequently? 

A. When I was home on vacation and on weck- 
ends. 

@. Can you tell roughly the years or period over 
which your visits in their home took place? 

A. Yor three or four years after the marriage. 
They went to Clinton. 

@. During the early portion of the marriage, 
then, during the first few years, you actually 
visited at Wayne Kelley’s home? A. Yes. 

@. Did you observe, Mrs. Dupuis, the manner 
in which the doctor and his then wife got along, 
during the course of your visits? A. Yes. 

Q. How would you say their marital life ap- 
peared, as you observed it? 

Mr. Maxwell: Object to that as calling for opin- 
ion and conclusion of the witness. 

My. Lohse: She can testify what she saw. 

Mr. Maxwell: Furthermore, the matter is cer- 
tainly immaterial as to any financial matters of 
Dr. Kelley’s during the years 1949 to 1952 or prior; 
whether or not he got along with his wife, I think 
lsvc.early immatemal. [239] 

Mr. Lohse: Your Honor, it has a very definite 
bearing, so far as the defense is concerned. 

The Court: The witness may answer if she 
knows. 
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A. I know that they didn’t get along. 

@. And did you observe conditions? 

A. I observed things which took place. 

Q. Would you describe them as you observed 
them ? 

Mr. Maxwell: Objected to as calling for conclu- 
sion. 

The Court: Objection sustained. She testified 
they didn’t get along. That is as far as it goes. 

Q. Do you know Mrs. Tracy? A,” Yes 

Q. Was Mrs. Tracy a frequent visitor at the 
Hubbardsville farm while you were there as a girl? 

A. No. 

Q. Do you recall that Mrs. Tracy ever visited 
there? 

A. She may have visited there a few times. 

Q. If you know, what was your mother’s reac- 
tion to Dr. Wayne P. Kelley’s marriage to Elsbeth ? 

Mr. Maxwell: Objected to as calling for conclu- 
sion, calling for hearsay. 

The Court: Objection sustained. 

Q. May I ask this question—what reaction did 
you, as a family, have to the marriage of Dr. Kelley 
to Elsbeth? 

Mr. Maxwell: Same objection. Calls for hear- 
say; [240] calls for conclusion. 

The Court: Well, I think the witness can testify 
generally as to the family reaction. She was a part 
of it and that is a very definite thing. 

Mr. Lohse: That was the manner in which I 
thought I had raised it, your Honor. 
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Q. Can you answer the question? A. Yes. 

@. What was that? 

A. I would say that my mother 

Mr. Maxwell: Objected to as not responsive. 

The Court: Your family. 

A. My family was very much opposed to the 
marriage. 

Q. Do you know, Mrs. Dupuis, whether or not 
vour mother actually became ill as a result of that 
marriage ? 

Mr. Maxwell: Objected to as leading question. 

Mr. Lohse: It is a question of fact whether she 
knows or doesn’t know. 

The Court: She can answer yes or no. 

A. Yes. 

@. How large a home was there on the ranch 
at Hubbardsville, or farm, how many rooms? 

A. Fifteen or 17 rooms. 


@. Do you recall that there ever was on the 
family homestead at Hubbardsville a depository or 
safe for safekeeping of valuable documents? [241] 

A. Yes. 

Q. Where was that located in the home spe- 
eifically ? 

A. It was located in a closet of a bedroom. 

@. Were any of your valuables kept there? 

Mr. Maxwell: Objected to as immaterial. 

The Court: The witness may answer. 

A. There were valuables 

The Court: The question was, were any of your 
valuables kept there? 
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A. My valuables, after 1948, 1949, my mother’s 
papers and mine were kept there. 

Q. Do you know, from time to time, what pa- 
pers, other than those you have just mentioned, 
were left there, that is, belonging to yourself and 
your mother, in the place of safekeeping in Hub- 
bardsville ? A. Before that time? 

Q. Yes. 

A. My brother Wayne had a safe in which he 
kept papers, and my father. 

Q. Do you know where the safe you just men- 
tioned presently is? 

A. The safe is in my possession. 

Q. Do you recall when, in point of time, Dr. 
Wayne Ielley removed any of his personal prop- 
erty ? 

Mr. Maxwell: If she knows. [242] 

Mr. Lohse: If she knows. 

A. When he came back from the service in 1946 
or 1947, 

@. And when did the safe actually come into 
your possession ? A. My possession? 

Q. Yes. 

A. At the time that we sold the property. 

Q. When you say the property, do you have 
reference to the sale of personal property ? 

A. The farm. 

Q. Thatssas im 195107 Bee 19515 

@. And it has been in your possession since that 
time? A YG6S: 

Q. <And still is in your possession ? 
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A. Yes. 

Q. That is in Philadelphia, your present home? 

me Right. 

Q. Mrs. Dupuis, has your mother’s estate been 
probated ? A. It is in the process now. 

Q. And if you know, who is named as executor 
of that estate, or executrix ? 

Mr. Maxwell: May it please the Court, I would 
hke to object to the materiality of this testimony. 

The Court: Objection overruled. 

Q. Answer the question. [243] 

wi am the executrix. 

Q. Mrs. Dupuis, I hand you a document con- 
sisting of three sheets and I ask you to state, please, 
if you know, what that document is. 

A. My mother’s will. It is a copy of it. 

My. Lohse: Your Honor please, I should like 
to offer a copy of the will next in order. 

Mr. Maxwell: Your Honcr, I have no objec- 
tion as to the authenticity of the document. I do 
object to it on the ground the document is not 
material or relevant to the proceedings. 

Mr. Lohse: May I be heard, your Honor? 

The Court: The objection is very well taken. 
The Court will permit it to be marked. That will 
be received in evidence as defendant’s Exhibit C. 

Q. Mrs. Dupuis, do you know of what the na- 
ture of your mother’s estate consists; in other 
words, what property did she leave at her death? 

A. She had a few stocks. 

Q. Are you able to state, with any degree of 
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certainty, the number? A. Shares of stocks? 

Q. Yes. 

A. ‘Twenty-six; approximate value of all of her 
personal estate, four or five thousand dollars. [244] 

Q. Were those shares all one company, or are 
they varied? 

A. I think there were two, Philadelphia Elec- 
trie and Lide Limited. 

The Court: Mrs. Dupuis, you said the value of 
your mother’s personal property was four or five 
thousand dollars. Do you mean all the personal 
property or just the stocks? 

A. Stocks, plus any other personal property. It 
had nothing to do with the real estate. 

The Court: I wondered if you were putting 
five thousand dollars on the stock only or all the 
personal property. I think now it goes to all per- 
sonal property. 

A. Yes; as yet T am not in a position to know, 
but I think approximately five thousand dollars. 

@. These items, I understand, are to be pro- 
bated ? vee Y es. 

Q. Tn addition to that, did you and your mother 
own, at the date of her death, any other property 
in joint tenancy or otherwise ? 

A. Joint savings account. 

Q. Will you state, if you know, what the 
amount of that joint savings account was? 

A. Twenty-five thousand dollars, which includes 
sale of the farm. [245] 

Q. Was there any other joint savings account? 
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A. No other joint savings account. 


@. Are there any other joint tenancies? Did 
your mother own any other property in joint ten- 
ancy ? A. Bonds. 

@. What kind of bonds? 

A. Government bonds. 

Q. If you can recall, how many? 

A. The approximate value of five thousand dol- 
lars, which were jointly owned or some which were 
my own. 

Q. Other than that there was no other property 
that belonged to vou and your mother which you 
had in joint tenancy ? A. No. 

(). At the time of her death? A. No. 

Mr. Lohse: With the Court’s permission, I 
should like to read defendant’s Exhibit C to the 
jury. 

The Court: You may. 

Mr. Lohse: Exhibit C; second sheet; 

“T, Iva P. ixelley, residing in the Town of Hamil- 
ton, County of Madison, and State of New York, 
being of sound and disposing mind, memory and 
understanding, do hereby make, publish and declare 
this to be my Last Will and Testament in manner 
and form following, that is to say: [246] 

“First: I hereby revoke any and all wills and 
eodicils heretofore executed by me. 

“Second: I direct that all my just debts, fyberak 
and testamentary expenses be paid as soon as prac- 
ticable after my decease. 


a 
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“Third: I hereby give and bequeath to my son, 
Wayne, the sum of $500.00. 

“Hourth: I hereby give, bequeath and devise all 
the rest of my residue and remainder of my estate, 
both real and personal, to my daughter, Phyllis, and 
my son, Winfield, to share and share alike. 

“Wifth: I direct that there be no public auction 
of any of my property whatsoever. 

“Sixth: I nominate, constitute and appoint as 
the executrix of this, my Last Will and Testament, 
my daughter, Phyllis Irene Kelley, and direct that 
no bond nor security be required from her for 
action in that capacity, and she shall have full and 
complete authority in her discretion to sell, mort- 
gage and pledge any property and asset of my estate 
at such times and by such methods as to her may 
seem expedient. 

“In Witness Whereof, I have hereunto subscribed 
by name the 28th day of August, in the year [247] 
Nineteen Hundred and Fifty-one. 

Wale. Kelley (i:s) 
To speed things up, your Honor, and with the per- 
mission of counsel, I should like to omit the wit- 
nessing portion of the will. 

Mr. Maxwell: So stipulated. 

Mr. Lohse: Only to make mention of the fact 
that this instrument is signed on the 28th of 
August, 1951, was certified to by two witnesses, 
Benedetta M. Carroccio and Joe Schapiro on the 
28th of August, 1950, and then the codicil to the 
will which is attached to the exhibit: 
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(Reads.) 

“Codicil to Will 

“T, Iva P. Kelley, residing in the Town of Hamil- 
ton, County of Madison, and State of New York, 
being of sound mind and memory, do hereby make, 
publish and declare the following as a codicil to 
my certain Last Will and Testament, dated August 
28, 1951: 

“Wirst. I hereby annul and revoke the bequest 
made as follows: ‘I hereby give and bequeath to 
my son, Wayne, the sum of $500.00.’ 

“Second: In all other respects, I do hereby rat- 
ify and confirm my said Last Will and Testament, 
dated August 28, 1951. [248] 

“In Witness Whereof, I have hereunto set my 
hand and seal this 15th day of January, 1953. 

"Iva Po Kelley (liss)? 
Following which is the usual provision for wit- 
nesses and the fact that the witnesses signed in the 
presence of each other. 


(Jury admonished and recess taken at 2:45 
oat, ) 
GeO) Jeo UL, 
Defendant present with counsel. Presence of the 
jury stipulated. 
MRS. DUPUIS 
resumed the witness stand on further 


Direct Examination 
Q. (By Mr. Lohse): Mrs. Dupuis, was your 
mother during the time you lived in Hubbardsville, 
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engaged in any business on her own account? 

A. Yes. 

Q. What was the nature of that business? 

A. She bought and sold antiques. 

Q. If you know, can you state over what period 
of time your mother engaged in that antique busi- 
ness ? A. ‘Twenty-five years. 

Q. Do you know, Mrs. Dupuis, to what extent, 
in general terms, did she engage in the antique 
business ? 

A. She managed and she had exhibits and the 
proceeds helped me through school. 

Q. Did your brother Wayne, if you know, take 
any part in the [249] operation of the antique 
business which your mother engaged in? 

A. He drove a truck or a car, trucking home 
furniture and transporting one thing or another. 

Q. That is, totalling up generally, Mrs. Dupuis, 
there was a constant activity in your house over a 
24-hour period ? 

A. That, in addition to being a farmer’s wife. 

Q. Were any antique items of furnishings left 
at Hubbardsville when the farm was sold, Mrs. 
Dupuis, at the farm? A. No. 

Q. Was there a disposition made of any antiques 
prior to your mother’s death? 

A. She kept in storage antiques, family pieces 
that were more valuable, so in case anything hap- 
pened to the farm I would have them, to preserve 
them. 

Q. What happened in fact to the storage pieces? 
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A. Ihave them in my possession. 
@. Are they in your home in Philadelphia now? 
A. Yes. 
Mr. Lohse: You may examine. 


Cross Examination 

@. (By Mr. Maxwell): Now, I believe you testi- 
fied that during the period 1914 to 1938 your mother 
and father ran a dairy farm and had produce, such 
as beans and peas on the farm as well, is that cor- 
rect? A. Yes. 

Mr. Avakian: J believe Mr. Maxwell has the 
date [250] wrong. The witness testified she wasn’t 
born until 1918. 

The Court: The witness is familiar with the 
dates. She may correct it. 

Q. Is that correct? 

A. I was born in 1918. The farm was in opera- 
tion in 1914. 

Q. Were you born on the farm? A. Yes. 

Q@. And was Wayne born on the farm as well? 

A. I believe he was born in Hubbardsville, not 
on the farm. 

Q. When was he born? 

A. Thirteen years before me. 

Q. Then when your brother Wayne started to 
medical school in 1928, how old were you? 

A. I was ten. 

@. And how old were you at the time your 
brother Wayne was married on December 25, 1929? 

A. Eleven. 
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Q. And how old were you when your brother 
Wayne entered medical practice in 1933? 

A. Fifteen. 

Q. Now let us go back to the time you were ten 
years old. Can you tell me how much of your farm 
was under cultivation in 1928? 

A. I would say as much as was capable of being 
under cultivation. 

Q. At that time you were in about the fourth 
erade of school, is [251] that correct ? 

A. I believe the fifth grade. 

Q. Did you work on the farm at that time? 

ee did: 

Q. Did your brother work on the farm in 1928? 

A. Yes. 

@. <All the year? A. Yes. 

@. I believe there is testimony here that he went 
to medical school in 1928. 

A. He went to medical school after he finished 
Colgate. He graduated from Colgate in 1926 or 
1927, went back to Colgate and took his masters, 
his M.A-; at that point he went to medical school 


@. Is that about 1928? A. Approximately. 
@. Did he work on the farm all during the year 
1928? A. When he wasn’t at medical school. 


Q. How about the year 1929? This would be 
when vou were cleven years old. 

A. I believe he was doing trucking. 
Well, was he going to medical school in 1929? 
Yes. During the summer. 


Ore 


During the summer he did trucking? 
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A. Yes. [252] 

Q. How about 1930, when you were twelve years 
old? 

A. I can’t remember the exact number of years 
he was oceupied in trucking. 

@. He was occupied in trucking ? A. Yes. 

Q. Do you know what kind of truck he used? 

A. When he was on the farm, he used, as I said, 
the car converted into a truck, an old Studebaker, 
but then he purchased a truck to haul produce to 
New York. The kind I don’t know. 

Q. Isn’t it a fact in 1930 he began trucking for 
the first time, he purchased a Ford truck to haul 
produce, is that correct? 

A. He purchased a truck. 

Q. And that was the first year that he did any 
produce hauling ? 

A. He did produce hauling before that in a 
small way. 

@. And when did he do that, in the summer 
time ? A. Yes. 

Q. He was in Colgate University most of that 
time, teaching and going to school, wasn’t he, prior 
to 1930 and 19287 A. Yes. 

Q. So the only work he had was during the 
summer ? 

A. And when he got home from college. He 
lived at home when he went to Colgate. 

Q. Do you remember when he started to Col- 
gate? 
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A. Colgate was four years straight, that would 
be 1923 to 1927. [253] 

Q. How old were you at that time? 

A. Very young. 

Q. Five years old? A. Yes. 

Q. Do you recall when he started in Colgate? 
A. I know when he went to Colgate. 

Q. Do you recall it? A. Yes. 

Do you recall what he did that summer when 
you were five years old? 

A. J rveeall he worked whenever he was at home. 
Q. He worked on the farm, didn’t he? 

A. Yes. 

@. For your folks? Aw Yes 

Q. And he wasn’t paid anything for that, was he? 

A. Yes, my father and he sold things, they 
divided the proceeds. 

Q. And this was during the time you were five 
years old. Did you ever see them divide the pro- 
ceeds when you were five? 

A. They did it from that period on. 

Q. Did you ever see them, when you were five 
years’ old, divide the proceeds? 

A. I don’t recollect the exact time. They did. 

Q. You remember they did. Asa matter of fact, 
that is what [254] your brother told you, isn’t that 
correct ? A. No. 

Q. Now where did you reside in 1930 when you 
were twelve ? A. On the farm. 

Q. During most of that year your brother was 
in medical school, am I correct? A. Yes. 


O¢ 


fh 
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@. And he was married, was he not? 

ee y cs: 

Q. Did he come home during the summer vaca- 
tion with his wife? 

A. No, they visited; they didn’t live at home. 

Q. Do you know where they did live? 

A. Hamilton. 

~). With Mrs. Tracy? A. I presume so. 

Q. Now, I think you testified you assisted in 
wiring the baskets of produce sent to the market, is 
that correct ? Aes: 

Q@. When was that? 

A. Oh, I would say when I was nine, ten—8, 9, 
HON 12, up until 1 was 1, 

@. That would be about 1926 up through about 
1929, is that correct? 
I did other things besides wire baskets. 
How much pay did you receive? [255] 
I received enough to get through college. 
Did you put it way in your savings account? 


I did work on my own 
I am not speaking of work on your own, I 
am speaking about work you did on the farm, wir- 
ing baskets and sending produce to the market. 

A. No, I didn’t get so much pay; I didn’t ex- 


OPporor 


eece tO. 
@. Now you visited frequently, you say, your 
brother Wayne Kelley and his wife? A. Yes 


Q. When did you make your first visit to them, 
if you recall, bearing in mind that they were mar- 
ried on December 25, 1929? 
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A. When Wayne began practicing medicine. 

Q. That was after he finished medical school, 
approximately 1933 and 1934? A. Yes. 
When did your father die? 

1952, in June. 

Had he been in good health until that time? 
No, he hadn’t. 

How long had he been in poor health? 

Oh, two or three years. 

And your mother died, I believe you testified, 
this year? Dees 256) 

Where did she die? A. In Connecticut. 
Was she in an institution at that time? 

She was. 

How long had she been in the institution? 
Two years. 

She was incompetent, I believe? A. Yes. 
Now while your brother worked on the farm, 
during the years he was in medical school, 1928 to 
1952, do you know if he made thirty thousand dol- 
lars a year in the work he did on the farm? 

A. I don’t know the exact amount. 

Q. Do you think it would be possible for him 
to make thirty thousand dollars a year trucking 
produce in the summer time? 

A. It would be possible. 

Q. Do you know how your brother bought his 
truck? 

A. Out of his own money. 

Q. Do vou know whether or not he borrowed 
money to buy the truck? 


fap) 
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A. He borrowed money from a man. 

Q. Who was that please? 

A. Huis name was Still. 

Q. Do you know how much money he borrowed 
from Mr. Still? Did he make a down payment on 
the truck? A. No. [257] 

Q. Now Wayne P. Kelley is your brother, you 
would do nothing to hurt him, is that correct ? 

A. No. 

Q. Now, I believe you said, Mrs. Dupuis, that 
you had a joint savings account of approximately 
$25,000, is that correct? A. Approximately. 

@. You and your mother? A. Yes. 

Q. Do you still have that savings account? 

A. Yes. 

Q. Did you tell Mr. Brown on the telephone you 
did not have sufficient money to make the trip out 
here and asked to have advance made to you? 

A. Yes. 

@. And you got advance from the United States 
marshal to make the trip out here? A. Yes. 

Mr. Maxwell: That’s all. 


Redirect Examination 

Q. (By Mr. Lohse): Mrs. Dupuis, you men- 
tioned on cross examination, in response to ques- 
tion by Mr. Maxwell, concerning Dr. Kelley and his 
borrowing, do you recall at least on one occasion 
he had borrowed from Myr. Still; where did Mr. 
Still live, do you know? A. Hamilton. 

Q. Do you know when, in point of time, that 


242 Wayne IP. Kebley vs: 


(Testimony of Mrs. Phyllis Dupuis.) 
loan was made, do [258] you know the year? 

A. No; he was in medical school. 

Q. Could it have been during the summer of 
1930, the year just following his marriage to Els- 
beth, his wife? 

Mr. Maxwell: The government will stipulate to 
that, counsel. 

Mr. Lohse: We will accept that stipulation, your 
Honor. We have nothing further. 

(Witness excused.) 

Mr. Maxwell: Now, may it please the Court, 
we have one othex stipulation with respect to those 
government bonds owned by Wayne P. Kelley at 
the beginning of the year 1949 and at the end of 
that year, end of 1950 and 1951 and end of year 
1952. These bonds are all listed individually in a 
schedule. This schedule is summarized upon a sep- 
arate sheet of paper, showing the amounts on hand 
at the end of the year 1948, the amounts purchased 
during the year 1949, amounts cashed during the 
year 1949, and amounts on hand at the end of the 
year 1949. That is done for each year, so it is a 
summary of purchases, sale and amounts on hand 
shown on a typed sheet of paper. 

It has been stipulated between counsel for the 
government and counsel for the defendant that 
these are the war bonds owned by the defendant, 
Wayne P. Welley, for the dates shown therein. I 
will offer these schedules in evidence as govern- 
ment’s exhibit next in order. [259] 

Mi. Lohse: No objection to their admission. 
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The Court: The offer will be received in evidence 
as government’s Exhibit No. 118. 

Mr. Maxwell: May it please the Court, at this 
time I would like to read the summary sheet to the 
jury, Exhibit 118. 

(Reads) 
Wayne P. Kelley 
Summary of U. 8. Government Bonds 


Year End 
Balance 
On Hand December 31, 1948 .. 29,400.00 29,400.00 
Purchased—1949 .......... 3,000.00 
32,400.00 
Cashed—1949 ............. 750.00 
On Hand December 31, 1949 .. 31,650.00 31,650.00 
Purchased—1950 .......... 3,000.00 
34,650.00 
@ashed—1950 ............. 24,862.50 
On Hand December 31, 1950 .. 9,787.50 9,787.50 
Purchased—I1951 .......... 0 
9,787.50 
@rsined 1901. 26. cee tv see et pei") 
On Hand December 31, 1951... 2,250.00 2,250.00 
Purchased—1952 .......... 0 
~ 2,250.00 
Ci cied— 1952 ee 0 


On Hand December 31, 1952... 2,250.00 2,250.00 


Mr. Maxwell: Your Honor, at this time we have 
the revenne agent that we can put on as a witness. 
Other than that, we have, for all practical pur- 
poses, run out of witnesses this afternoon. [260] 
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HARRY M. GREEN 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 


@. (By Mr. Maxwell): Will you state yous 
name, sir? A, Harry M. Green. 


Q. Where do you reside? 

A. Sparks, Nevada. 

@. How long have you resided there? 

A. Five years. 

(). What is your occupation, sir? 

A. Jam an Internal Revenue agent. 

@. Where are you stationed? 

A. Reno, Nevada. 

@. How long have you been stationed there? 

A. Six years. 

Q. Prior to that time, what was your occupa- 
tion? A. J was also Internal Revenue agent. 

Q. When did you become an Internal Revenue 
agent? A. March 1, 1946. 


Q. Mr. Green, did you attend the university? 
A. Yes, I did. 
What university was that? 
University of Denver. 
v» Did you receive a degree from the uni- 
versity ? eee Lecdid (261) 

Q. What degree was that? 

A. What they called a Bachelor of Seienee, an 
accounting degree. 

Q. When did you receive it? 

AD ineweatle part of 1946. 
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Q. Prior to that time, I believe you testified you 
became an Internal Revenue agent in March, March 
1, 1946? A. That is correct. 

Q. Prior to that time what was your occupa- 
tion ? 

A. Three and one-half years I had military serv- 
ice. Prior to that time I had two accounting jobs, 
while going to school. 

Q. What was your rank in the military service, 
what branch? 

A. United States Army. I was a sergeant. 

Q. Now what are your duties generally, Mr. 
Green, as Internal Revenue agent? 

A. Roughly speaking, there are two. Our job 
is to make an audit of the income tax returns of 
various individuals, corporations, partnerships, fidu- 
claries, whatever is assigned to us, to determine 
that the correct tax habthty has been paid, and 
then we write a report as to the result. 

@. I take it vou have performed many of these 
audits since March 1, 1946? A. Yes, sir, I have. 

Q. Now in the course of your duties as Internal 
Revenue agent, did you have occasion to investigate 
the income tax habilities of Wayne P. Kelley for 
the years 1949 to 1952? [262] A. Yes, I did. 

Q. Can you state, if you know, how the investi- 
gation of Dr. Kelley, inquiry into tax Habilities, 
arose ? A. Yes) enn 

@. And will vou state what that was? 

A. in the early part of 1951 I had occasion to 
go to Dr. Kelicy for treatment and during those 
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treatments I gave the office girl a personal check 
for the treatments. When the check was returned 
to me by the bank, I noticed that the checks had all 
been cashed. 

Q. How could you tell that? 

A. This particular bank, the First National 
Bank of Nevada, First and Virginia Branch, uses 
a stamp, sort of a printed stamp, on the face of the 
check if they cash the check. 

Q. Now let me see if I can find a check here for 
you that shows that mark. Well, here is a check, 
plaintiff’s Exhibit 82. See if you can find the mark 
you are talking about on that. 

Mr. Avakian: I would suggest it would be better 
to use Mr. Green’s checks. That is the one called 
to his attention. 

The Court: This is just to identify. 

A. The first two checks I look at do have this 
particular stamp on them, represents the checks 
being cashed. 

@. Will you deseribe the mark to the jury? 

A. Yes. This particular bank, which 1s the 
First and Virginia [263] Branch of the First Na- 
tional Bank, uses a—you wouldn’t exactly eall it 
a square-printed on the face of the check, and 
underneath it, in the square itself, would be 94-2, 
which happens to be the identifying number of the 
bank. Then underneath it usually there would be 
a “111”, whieh means that the check was cashed. 

Q. Now, do you have you checks with you? 

A. J do. 
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Q. May I see those checks please? Now you 
have handed me as well a piece of paper. I will 
give you that back and I wonder if you will describe 
the document that you have handed me? 

A. Yes. The first item I have here is a check 
drawn by me on May 2, 1951, to the order of Dr. 
Kelley, in amount of five dollars. It has a stamp 
on the face of it—the check is written by me and 
signed by me—it has a stamp on the face of it; in 
this particular instance it does not have the “111” 
symbol. However, the bank sometimes puts “111” 
and sometimes does not. The next document is 
merely a receipt with a number, signed by Helen 
Ell for the same amount, same thing. The docu- 
ment here is a check, also drawn by me, dated May 
7, 1951, payable to Dr. Kelley, in the amount of $20. 
This also has a stamp on it. Following is an 
unnumbered receipt of the same date and for the 
same amount. The final item I have here is a check 
written by me, payable to the order of Dr. Wayne 
P. Kelley, in the amount of $10, dated May 17, 1951, 
and in this particular instance it [264] does have 
the number “111” underneath. 

Q. Now these checks were given to Dr. Kelley 
in payment of medical services? 

A. They were given to the office girl in payment 
of services, yes. 

Q. Did you make any other payments during the 
years 1949 and 1952 to Dr. Kelley? 

Pe No, 1 did not, 

Q. These were the only ones?  Yeo 
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My. Maxwell: I will offer these checks in evi- 
dence as government’s next in order, including the 
receipts thereto. 

Mr. Lohse: No objection, your Honor, to the 
admission in evidence. 

The Court: The offer will be received as govern- 
ment’s Exhibit 119. 

Q. Mr. Green, I stopped you in the middle of 
your story about how the investigation arose. I 
wonder if you would continue. I think you said you 
noticed the checks were cashed ? 

A. That is correct. At that particular time, 
even now, our job is to keep an eye out, or possibly 
check out, any individuals or firms that we think 
require a little further checking when they are in 
the habit of cashing their receipts, as in this partic- 
ular case. Then we went over to what they called 
the Collector of Internal Revenue at that time, at 
the postoffice [265] and endeavored to find out who 
had the 1949 and 1950 returns of Dr. Kelley. It is 
part of our job to make a personal check on any 
taxpayer that we have a.question about. We found 
that one year’s return, I believe it was 1949, had 
been picked up by the office auditors there in the 
Collector’s office because the doctor had claimed 
depreciation and expenses of an airplane in con- 
nection with medical practice. It appeared to 
me 

Q. I would like to have you testify as to what 
you did and in that connection what was done, 
rather than your conclusions. 
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A. I suggested to the Collector’s office at that 
time that the returns should be probably assigned 
to the San Francisco Internal Revenue agent’s 
office and then reassigned to one of the agents in 
the Reno office. 

Q. Now the Internal Revenue agents were differ- 
ent at that time from the Collector, is that correct? 

A. That is correct. 

@. That was a different agency? 

A. That is right. The Collector’s office handled 
smaller returns. The agent’s office handled larger 
returns. This seemed to be a larger type of re- 
turns, that is why I suggested it be sent to San 
Francisco. 

Q. Was it then assigned to vour office for audit? 

A. It was. 

Q. And did you have the investigation at that 
time? [266] 

A. No, I did not. 

Q. Was it assigned to you? 

A. No sir, it was not. 

Q. When was it assigned to you, sir? 

A. In approximately January or February of 
Oa 

Q. Did you do anything on the ease prior to the 
time it was assigned to you? 

A. The only thing I did on the case was to sit in 
at an interview which was prepared by the agent 
when the first assignment came in. 

@. Who was that, do you know? 

A. Vern C. Heppner. 
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Q. I believe you said you sat in on an interview 
with him? 
With him and the doctor, I did. 
Do you recall when that interview was? 
Yes, I do. 
When was it? 
It was on February 29, 1950. 
Where was the interview held? 
Tt was held in the agent’s office, which was in 
Room 302, Clay Peters Building, Reno. 
@. Who was present? 
A. There were just the three of us, Mr. Heppner 
and the doctor and myself. 


POoPOPS Pp 


(Jury admonished and reeess taken at 4:30 
p.m.) [267] aa 


Tuesday, April 3, 1956 
10:00 a.m. 

Defendant present with counsel. Presence of the 
jury stipulated. 

The Court: There was a witness on the stand on 
the part of the government, Mr. Green. 

Mr. Maxwell: Yes, your Honor. With the per- 
mission of the Court and counsel, we would like to 
withdraw that witness at the present time and re- 
eall a witness for just a short piece of testimony 
and also for one stipulation. 

Mr. Lohse: We will be very happy to cooperate 
on that hasis. 

The Court: Very well, counsel, you may proceed. 

Mr. Maxwell: <A further stipulation has )een 
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made between the parties to this matter, to the ef- 
fect that a representative of the Home National 
Bank of Eureka, Kansas, if called as a witness, 
would testify that there was one commercial de- 
posit with the Home National Bank at Eureka, 
Kansas, in the name of Lois W. or Lillian Kays on 
the following dates and in the following amounts: 
December 31, 1948, $226.20, December 31, 1949, 
$202.40. 

It is further stipulated that a representative of 
the Ultra K Distributing Company, if called as a 
witness, would testify that the records of the UI- 
tra K Distributing Company, 315 Sansome Street, 
San Francisco, California, disclose that Dr. [268] 
Kelley invested $20,000 in this enterprise in Octo- 
ber of 1952 and that this investment was still re- 
tained on December 31, 1952. 

It is further stipulated that a representative of 
the Federal Water and Gas Company, if called to 
testify, would state that Dr. Kelley owned 60 shares 
of the stock of the Federal Water and Gas Com- 
pany on December 31, 1948, at a cost of $1050, and 
that this stock continued to be owned by Dr. Kelley 
up to and including December 381 of 1952. Is that 
eorrect, counsel? 

Mirsitohse: Thatis richt. 

Mr. Maxwell: Your Honor, those stipulations 
and the two stipulations with respect to bank ac- 
eonnts in New York, which were read heretofore 
into the record, have been made the subject of a 
typewritten piece of paper and the copy I have 1s 
a little bit dog-eared, but with the Court’s permis- 
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sion, I will have it retyped and made an exhibit in 
this case. 

Mr. Avakian: That is agreeable. Would the 
Court like to have the exhibit number now? 

The Court: Do you wish that done, counsel? 

Myr. Maxwell: That will be satisfactory, your 
Honor. 

The Court: The offer will be received in evi- 
denee in retyped form and will be marked govern- 
ment’s Exhibit 120. [269] 


VERNON HEPPNER 


a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Maxwell): Will you state your 
name please ? A. Vernon Heppner. 

@. What is your occupation ? 

A. Iam a certified public accountant. 

Q. What was your occupation in 1951 and 1952? 

A. Internal Revenue Agent. 

Q. Have you been subpoenaed to testify in this 
matter ? A. Yes, I have. 

Q. Mr. Heppner, may I eall your attention to 
the year 1951 and ask you if you were assigned any 
investigation of income tax returns of Dr. Wayne 
P. Kelley? A. Yes, I was. 

Q. Do vou reeall when those returns were as- 
signed to you for investigation ? 

A. I believe it was during the month of Sep- 
tember. 
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Q. 1951? A. 1951. 
@. And did you talk to Dr. Kelley at any time 
during the year 1951? A. Yes. 


Q. Did you have occasion to examine any of the 
records of Dr. Kelley during that year? [270] 

A. Yes. 

@. Can you tell me the occasion of your first 
visit to Dr. Kelley, what happened and what you 
did? 

A. Well, I think it was a routine matter. I made 
a telephone call and talked to the doctor and made 
an appointment, and as I recall, I believe I went 
over to his office the first time I met him. 

Q. Had you talked to Mr. Green previous to 
that time about the case? 

A. I don’t recall about that. 

Q. I wonder if you can tell us what occurred at 
the doctor’s office ? 

A. Well, I asked to see—I had the returns and 
I asked to see the records and see what records he 
had and try to substantiate the figures on the re- 
ab a 

@. And did he show you the records? 

A. Well, I don’t recall now whether the records 
were at the office or whether they were kept at his 
home, but I know at that time we had a discussion 
and I think I looked those records over. 

Q. Did you ever have occasion, between that 
time and January, 1952, to look over the patient 
ecards and receipts by the doctor? 

A. Yes, I did. : 
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Q. Did you ask for one patient card in particu- 
lar? A. I did. 

Q. What patient card was that? [271] 

A. Mr. Harry Green. 

Q@. Were you able to find that card? 

Ave No, si. 

@. Did you look through all of the cards at that 
time that were made available to you by the doctor? 

A. I believe I did, yes. 

Q. Now in your conversations with Dr. Kelley, 
did you ask him for any information with respect to 
his assets and liabilities? 

A. Yes, I did. I asked him for financial state- 
ments. 

@. When did you ask him for that, if you recall? 

A. I believe it was some time prior, shortly 
around Christmas, 1950. 

Q. Did the doctor furnish you with such infor- 
mation ? A. Yes, he did. 

@. How did he furnish that, orally? 

A. No, he gave me written statements. 

@. Do you have those statements with you? 

A. Yes, I do. 

Q. May I have them? 

Myr. Lohse: We have no objection to the admis- 
sion of the number of statements in evidence. 

The Court: The statements will be admitted in 
evidence as government’s Exhibit 121. 

Q. Now, Mr. Heppner, do you know who pre- 
pared those statements ? 

A. As far as I know, the doctor prepared them. 
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Q. Did you ever talk to an accountant, or any 
other representative of the doctor’s at that time? 

A. No, sir. 

Q. Did he ever mention such representative ? 

A. No, sir. 

Q. Can you state the date upon which they were 
furnished to you? 

A. It was January 10, 1952. 

Q. As of what dates is the information set out 
on those statements ? 

A. As of January 1, 1946 and December 31, 
1950. 

Mr. Maxwell: You may inquire. 

Cross Examination 

Q. (By Mr. Avakian): Mr. Heppner, when did 
you leave the Internal Revenue Service? 

A. In December of 1952. 

Q. And have you been connected with the In- 
ternal Revenue Service since then? ; 

A. What do you mean? 

@. Employed by them? A. No, sir. 

Q. Or by any other government agency? 

A. No, sir. 

@. These documents, Exhibit 121, the net worth 
statements, were obtained by you in the course of 
your investigation ? A. Yes sir. 

Q. Are these supposed to be kept in the custody 
and for the purpose [273] of the Internal Revenue 
Service ? A. Yes. 

Q. Can you explain how it is that you happen 
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to have them this morning when Mr. Maxwell asked 
for them? 

Mr. Maxwell: I can explain that. I gave them to 
him this morning at ten o’clock. 

Q. Do you have any memorandum or reports of 
any kind, as to the work you did on this matter, or 
are you testifying simply from memory? 

A. Iam testifying from memory. 

Q. On what do you base your recollection it was 
January 10, 1952, that particular date, these state- 
ments were given to you? 

A. As TI recall, that is the date I picked them up 
and the doctor signed them, as stated, on that date. 


Q. You were present when they were signed? 
A. Yes. 


Q. You stated that this was assigned to you in 
September of 1951? 

A. I believe that is correct. 

@. That again is based on your recollection? 

Ay Ves sim 

@. Have you refreshed that by any recent exam- 
ination of any records which will show more ex- 
actly? A. Yes. 

Q. Tow long ago was that? [274] 

A. In the past several days. 

Q. What type of record did you examine? 

A. Ihave a record of mv sheet, sort of a score 
sheet, reports I submitted. 

@. Did you submit reports on this matter? 

A. J submitted monthly reports at the time I 


United States of America 207 


(Testimony of Vernon Heppner.) 
was assigned the work on each particular case and 
the individual examination on that date. 


Q. That was from the sheet? A. Yes. 

Q. That did not contain any notations as to 
what you had done about the matter? 

A. No, it was merely a daily report of the time 
spent. 

Q. Did you prepare any memoranda setting 
forth or summarizing the work that you did on 
this case? A. No, £ made—— 


Mr. Maxwell: J wish to object to this, in the 
first place, if this agent did prepare report, it would 
be immaterial; second, it is beyond the scope of di- 
rect examination. 


The Court: It seems rather relevant. The witness 
may answer. Objection overruled. 


A. I believe I prepared memorandum of some 
facts, yes. 

Q. You use the word ‘‘believe”, I am not trying 
to press you if you do not remember, but I would 
like to know whether you are definite in that o1 not. 
Ave there any circumstances, so far as [275] you 
know, in the memorandum prepared by you, setting 
forth the results or summarization of your discus- 
sions with the doctor or Mrs. Kelley, or summariz- 
ing any other phase of work you did on this matter 
while assigned ? 

A. Well, they are not in my possession. 

@. I understand that. 

A. ZI made notes when JI was working on the 
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ease, which were left in the files when I left, but I 
have no notations of this. 

@. Were these work sheets, or work facts, that 
you prepared, or did you prepare a report to sub- 
mit to your superior? 

A. No, no report, merely memorandum. 

@. And I take it the last knowledge you have of 
those work notes or memoranda is that you left 
them in the Internal Revenue Service when you left 
the Service ? Ace YES. 

Q. You said that you looked specifically for a 
patient card relating to Harry Green. Harry Green 
was an Internal Revenue agent at that time? 

A. Yes. 

@. You said that you do not recall whether you 
had previously talked to Harry Green about this 
matter or not. Do you recall your testimony on 
that? A. Yes. 

Q. On what do you base your testimony that 
you looked for this [276] particular card, Mr. 
Heppner? 

A. Well, I do not recall whether I saw the doc- 
tor at his office more than one time. I do know that 
I did discuss the matter with Mr. Green and after 
knowing Mr. Green was a patient of the doctor’s, I 
just looked for the ecard. 

Q. And you recall that you looked for that par- 
ticular card? 

A. That particular card, yes. I knew he was 
patient. I wanted to look for that particular card. 

Q. Tad Mr. Green told you he was a patient? 
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A. Yes, he did. 

Q@. Had Mr. Green told you that he had re- 
quested that Dr. Kelley’s returns be assigned to the 
Internal Revenue Office for investigation ? 

A. Ido not recall that, sir. 

Q. Do you recall the circumstances under which 
Mr. Green told you he was a patient? 

A. I believe Mr. Green knew I had the assign- 
ment. 

Q. If you know, can you tell us how he knew 
that? A. I probably told him. 

Q. How many eases did you have assigned to 
you for investigation at that time, Mr. Heppner? 

A. At that particular time I would say it was in 
excess of one hundred, one hundred fifty possibly, 
at that particular time. 

Q. Referring now to around the latter part of 
1951? A. Yes. [277] 

Q. You had an active case load of that many dif- 
ferent taxpayers, is that right? 

A. That many different returns. I wouldn’t say 
that many different taxpayers. May have had sev- 
eral returns from the same taxpayer. 

Q. Do you recall that a few minutes ago in the 
hallway you mentioned to me at the time you left 
the service, approximately a year later, I believe, 


you had 260 case load? A. Yes. 
Q. And your case load increased substantially 
from 1951 to 1952? A. Substantially, yes. 


Q. Do you recall whether there was any particu- 
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lar reason why you mentioned to Mr. Green that 
you had Dr. Kelley’s returns for investigation ? 

A. No, I don’t recall whether there was any par- 
ticular reason. At that time we frequently discussed 
tax matters and I think it was just in the regular 
course of conversation that that came about. 

Q. How long after you first talked to Dr. Kelley 
was this matter assigned to you for investigation? 

ve (hat dont, recalls: 

Q. Bearing in mind that the net worth state- 
ment, Exhibit 121, has typewritten date January 
7th, and you testified it was signed in your presence 
on January 10, 1952, can you tell us approximately 
[278] how long before that you first contacted Dr. 
Kelley ? 

A. Well, as I testified earlier, I believe I con- 
tacted him the first trip, September, 1951. 

Q. Was that almost immediately after the mat- 
ter was assigned to you? 

_A. I can’t recall that, sir, I don’t know. 

Q. Mr. Heppner, in the latter part of cach year, 
while you were working for the Internal Revenue 
Service, and including the latter part of the year 
1951, is it not true that you were concentrating 
your attention on pending charges on which you 
were working, on which the statute of limitations 
would be expiring the following March 15th? 

Mr. Maxwell: Objeeted to as wholly immaterial. 

The Court: The objection is good. 

Q. Mr. Heppner, was it customary and usual for 
you, at that time, when a matter was first assigned 


United States of America 261 


(Testimony of Vernon Heppner.) 
to you for investigation, to start work on that par- 
ticular case almost immediately ? 

Mr. Maxwell: I will object to that as immaterial. 
The question is what did he do in this particular 
case. 

Mr. Avakian: I think, your Honor, it goes to 
something more fundamental. 

The Court: Restate the question. 

Q. Mr. Heppner, at the time that you were as- 
signed the Kelley matter for investigation, was it 
eustomary and usual for you, with the case load 
that you had at that time, to commence work [279] 
almost immediately on a matter that had just been 
assigned to you? 

A. Well, I think that has been up to the disere- 
tion of the agent who started the examination. I 
don’t recall any other circumstances that made it 
otherwise. 

Q. Isn’t it a fact that in comparison with what 
you were doing generally on eases of that kind, you 
started this investigation much more quickly after 
it was assigned to you than you were doing gen- 
erally ? 

Mr. Maxwell: Objected to as argumentative and 
immaterial. 

The Court: The witness may answer. 

A. Ido not believe so. 

Q. Does all this questioning and discussion re- 
fresh your recollection at all, Mr. Heppner, as to 
whether Mr. Green was interested in having Dr. 
Kelley’s returns examined ? 
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A. No, I don’t believe that had anything to do 
with it at all. I got my assignment from the San 
Francisco office. It was assigned down there and as 
far as I was concerned, it was a routine assignment 
and I was to take the case and do as I saw fit. 

Q@. Did Mr. Green tell you that he had requested 
that Dr. Kelley’s returns be assigned to the Internal 
Revenue office for investigation ? 

A. No, I don’t think he did. [280] 

Q. He didn’t tell you? A. I don’t think so. 

Q. After you obtained the net worth statements, 
Exhibit 121, would you tell us what you did on this 
ease after that? 

A. Some time later Dr. Kelley was called into 
the office, about four o’clock, and Mr. Green was 
with me at that time. 

Q. And do you remember when that was? 

A. Oh, I think it was January or Februagy, 
1952. 

Q. In other words, within a month or so after 
the statements were taken? 

A. Within a month or so. 

Q. Now at that time you and Mr. Green and Dr. 


Kelley were present? ee Yes. 

Q. Was anybody else present? A. No. 

Q. Was Mr. Green assigned to the case at that 
time? A. No, he wasn’t. 


@. Was any record made of that discussion? 

A. T think we made notes, yes. 

Q. There was no stenographic transcription of 
it? A. Ido not believe there was, no. 
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Q. Who made the notes, you or Mr. Green? 

A. We both made our own notes. 

Q. What happened to those notes? [281] 

A. They were turned in to the Service. 

Q. Do you recall the substance of that conversa- 
tion ? 

Mr. Maxwell: Objected to as way beyond the 
scope of direct examination. 

Mr. Brown: I think, your Honor, the question 
is how far he can go. If he wants to call Mr. Hepp- 
ner as his own witness, we have no objection, but 
this is way beyond the scope of direct examination. 
If we could sce some particular purpose, we 
wouldn’t object. 

The Court: Objection is overruled. 

Q. Do you reeall what was discussed at that con- 
ference in January or February, 1952, when you 
and Mr. Green talked to Dr. Kelley? 

A. Well, I think we had a general discussion 
about the doctor, when he started practice, when he 
came to Nevada. 

Q. Is that the best you can recall of that con- 
versation at that time? 

A. No, I believe probably that we discussed mat- 
ters concerning the financial statement, possibly, but 
I recall we started asking questions, general ques- 
tions about the doctor, how long he had been prac- 
ticing and where he practiced and things of that 
sort. 

Q. And can you, without referring to your notes, 
recall the answers that he gave you? 
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A. Well, there were a lot of questions and a lot 
of answers. [282] If you ask me a question, prob- 
ably I can recall the answer I may have gotten, but 
to give a memorandum of that discussion, I couldn’t. 

@. I understand that and appreciate that, Mr. 
Heppner. Then after that conference, what else did 
you do on this case? 

A. I just don’t recall whether I did any more on 
that or not. 

Q. When was it that you left the Internal Rey- 
enue Service ? A. In December of 1952. 

Q. So that from January or February, 1951 un- 
til December of 1952, you don’t recall at this time 
any activity on your part in this investigation, is 


that right? Poe NO. do NOt: 
Q. Did you take any of Dr. Kelley’s records 
from his office? A. No, I never. 


Q. Whatever you examined, you examined at his 
office? 

A. At his office and home, but I never took any 
records from him. 

@. You were also at his home? A. Yes. 

Q. Do you remember approximately when that 
was? 

A. TI believe it was December of 1951 and Jan- 
uary, 1952. 

Q. Was that on more than one occasion? 

e Wes 

Q. Do you reeall the people present at that time? 

A. I think Dr. Kelley was there and the children 
and Murs. Kelley. 
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Q. In all these discussions you had with doctor 
and Mrs. Kelley, [283] did you ever ask them for 
anything which they declined to do? 

A. No, I don’t think so. 

Q. And you testified that at the time you looked 
for Harry Green’s patient card at the office, you did 
not ask Dr. Kelley specifically for that patient card 
on Harry Green? 

Mr. Maxwell: I do not remember that to be the 
witness’ testimony. 

The Court: I do not think so. 

Mr. Avakian: I believe I asked him in my cross- 
examination if he asked Dr. Kelley for the Green 
patient card. 

Mr. Maxwell: I still don’t recall it. 

Mr. Avakian: I will repeat it then. 

Q. So we can clarify it, did you at any time ask 
Dr. Kelley if he had the patient card of Harry 
Green ? A, Ido not ace hat did 

@. Since you were looking for that particular 
eard, can you explain why you didn’t ask him if he 
had that particular ecard? 

A. No, I don’t know why I didn’t. I thought all 
the ecards were there and I just thought I would 
take a look for it myself. 

@. Was it not customary for you, Mr. Heppner, 
in conducting your examination of taxpayers, if 
vou were looking for some particular thing you 
eouldn’t find, to ask the taxpayer if he had it? 

Mr. Maxwell: Objected to as argumentative. 

The Court: He may answer. [284] 
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A. Well, if I believed the cards were all there, 
I could look for them myself. That is why I did it. 

Q@. Perhaps you didn’t understand my question. 
Let me repeat it. In conducting your examinations 
generally of the returns of taxpayers, was it not 
your eustom, when you were unable to find some 
particular thing you were looking for, to ask the 
taxpayer if he could help you find it? 

A. Generally I believe that is true. 

Q. But vou didn’t follow that in this case, how- 
ever, did you? A. No. 

Mr. Avakian: Your Honor, in view of the wit- 
ness’ testimony that he can’t at this tme remember 
the details of the discussions with Dr. Kelley, and 
his testimony he did make notes of those matters, I 
would like to make a demand on the government for 
all records of memoranda made by Mr. Heppner, or 
any one associated with him in the course of this 
investigation. 

Mr. Maxwell: Your Honor, counsel has called 
for production of the entire file. It contains confi- 
dential matters, as the Court is aware. Secondly, 
counsel went way beyond the scope of direct exam- 
ination in asking this witness with respect to that 
conversation. If he had ealled him as his own wit- 
ness, there might be some excuse; he would be enti- 
tled to see such memorandum. I think in any event 
the witness’ testimony is the best evidence. 

My. Avakian: If I may be heard, vour Honor. 
First, I [285] am not asking for the entire file. [ am 
asking only for memorandum made by Mr. Heppner 
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and any one else who was associated with him while 
he was making this investigation. Second, this whole 
matter was opened up by the introduction of the 
financial statements on direct examination and I 
think your Honor is aware of the rule in the Hol- 
land case. In a net worth case the government has 
the obhgation, and it has the burden of proof, to 
make a reasonable investigation of all leads fur- 
nished by the taxpayer, and I think under the rule 
of that case, the introduction of net worth state- 
ment obtained from the doctor makes it obligatory 
that the government come forward with anything 
sought in connection with it at this time. 

Mr. Maxwell: If this was an ordinary net worth 
ease, confined to net worth proof, I would agree 
with counsel, the government is required to show it 
followed up all leads. However, the government has 
to prove specific unreported income from approxi- 
mately 200 patients and there is no requirement 
that the starting point or origin be investigated in 
connection with net worth proof. Here we have only 
to show specific unreported income for each one of 
these years. 

Mr Avakian: Your Honor, may 1 call the 
Court’s attention to one of the items on the net 
worth statement as of 1946? 

The Court: The Court will take the question un- 
der advisement and rule. 

Mr. Avakian: J would like to correct, for the 
record, [286] the grossly erroneous statement that 
there has been proof of unreported income from 
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200 patients. The testimony has related to less than 
100 patients and as of now there has been no proof 
as to which portion relates to unreported income 
and which not, and I believe, on the contrary, when 
this is developed, 1t will appear that as to a large 
number of patients exactly the amounts they testi- 
fied was reported, and I do not think that this state- 
ment of Mi. Maxwell’s, made in the excess of en- 
thusiasm perhaps, should register with the jury 
without that observance. 

Mr. Maxwell: Mv statement was that we have 
shown, and will show 

The Court: Ladies and gentlemen, you will see 
the wisdom of instruction the Court will give you, 
comments and discussions of counsel will not be 
considered by yon as any part of the evidence in 
this case. You are to disregard the comments of 
counsel. 

Q. Mr. Heppner, will you relate to us, as best 
you can remember it now, any other subjects that 
you discussed with Dr. Kelley during the course of 
your investigation ? 

Mr. Maxwell: Objected to as beyond the scope 
of direct examination. 

The Court: Objection overruled. 

A. Itis rather a difficult question to answer. We 
discussed many items and I presume I talked about 
items on the return which [287] I felt warranted 
discussion. 

Q. I was not asking you for your assumptions 
or presumptions, simply what you remember now, if 
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anything, and if you do not remember, I can under- 
stand that. 

Mr. Maxwell: I do not think the witness finished. 

Mr. Avakian: He was talking in terms of as- 
sumption, which I assume was related to gencral 
practice. That was not the question. 

Q. The question is related to Dr. Kelley in this 
ease, toward items, in other words, that you may re- 
member now as having discussed. 

A. Ido not recall item by item. 

@. This likewise, I take it, would be reflected in 
your work notes that you left with the government 
when you left the Internal Revenue Service? 

A. That is right. 

(). And those topics discussed would, I take it, 
be reflected in the work notes which you left with 
the Internal Revenue Service at the time you left 
the Service. 

‘A. If I made notes of it, I am sure they would, 
yes. 

Mr. Avakian: Except for my request for this 
memorandum or reports and whatever may de- 
velop, that completes the cross-examination of this 
witness. Perhaps he can wait until the noon recess. 

The Court: Well, the Court desires to closely 
examine [288] Exhibit 121 during the recess, before 
the Court rules on that. 

Mr. Maxwell: Your Honor, we have no re-direct 
examination of this witness. Does Mr. Avakian wish 
to keep this witness here? fs that my understand- 
ing? 
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The Court: Well, the Court will ask the witness 
fo Stay. 

Mr. Maxwell: So far as the government is con- 
eerned, he may be excused. Any objection to the wit- 
ness remaining in the room, or do you want him to 
remain under the rule? 

My. Avakian: I think he had better remain un- 
der the rule. 

(Witness temporarily excused.) 


HARRY GREEN 
having been previously sworn, resumes the witness 
stand on further 


Direct Examination 

Q. (By Mr. Maxwell): Mr. Green, last night, if 
you recall, you were about to embark into conversa- 
tion which you had had with Dr. Wayne P. Kelley 
in company with former Internal Revenue agent 
Vernon Heppner, who just left the stand? 

A. Yes. 

@. And what was the date of that interview 
again ? A. February 29, 1952. 
And who was present? 
Dr. Kelley, Mv. Heppner and myself. [289] 
Were you assigned the case at that time? 
No, sir, I was not. 
TIow did it happen that you were in on this 
conference ? 

A. My. Heppner asked me to sit in and try to 
take notes in connection with the items. 

@. Did you do that? i IL oltiee 
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Q. Now, Mr. Green, I have handed you Exhibit 
121 in evidence, and you may refer to that exhibit 
during the following questions. Let me ask you if 
you recall the conversations which you and Mr. 
Heppner had with Dr. Kelley on February 29, 
1952? A. I do. 

@. Can you state the substance of that conver- 
sation ? Ze ieean, 

@. Please do so. 

A. As mentioned yesterday, the conference was 
held in the Internal Revenue office with address in 
Reno, February 29, 1952, and questions that were 
asked the doctor pertained primarily to financial 
matters and in essence answers that we got from 
the doctor were about like this—the doctor was 
questioned regarding this cash on hand figure. 

Q. How much is that? 

A. As of January 1, 1946 it shows cash on hand, 
not in bank, $119,000. 

@. Is that approximate or exact? [290] 

A. The word used here is approximate. 

@. Continue. 

A. The question went first of all as to the matter 
as to how this cash was acquired. The doctor stated 
that he had acquired the money over a period of the 
early thirties, stating first of all that as of the time 
that he got out cf grammar school, he had five thou- 
sand dollars in cash. He stated further that around 
1928 he had fifty thousand doliars in cash. In re- 
gard to a further question, regarding the year 1933, 
he stated he had 75 thousand dollars in eash. He 
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further stated that during the years 1928 to 1931 he 
had earned approximately 35 thousand dollars dur- 
ing the summer months, by hauling produce to mar- 
kets, doing tutoring work, and working on the farm. 
When asked whether a tax return had been filed for 
these years, he stated that he had not. These years 
are 1948 and 1951. He stated the first year he filed 
a tax return was 1933. He further stated, in regard 
to this 119 thousand doHars in cash, that he had ob- 
tained that figure by two methods. First of all, 
when he prepared the December 31, 1950 net worth 
statement for Mr. Heppner, he had listed all the 
assets he had at that time and then had made a 
computation as of 1946 regarding the cash, using 
the income that had been reported between the 
years 1946 and 1950 inclusive, and figured out that 
he had that much eash on hand. When questioned 
further on that point, he stated that he thought that 
the figure was about right because he had 110 thou- 
sand dollars on [291] his mother’s farm in Hub- 
bardsville, New York in 1946. 

Q. Ido not understand that computing for 1950 
net worth statement. I wonder if you can explain 
that? 

A. Briefly, he put down the assets he had at the 
end of 1950. Then he knew what other assets, be- 
sides the eash, that he had in 1946. To that he added 
the income reported on the tax returns between 1946 
and 1950 and any difference which would show an 
unreported income figure was shown as eash on 
hand. 
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@. In other words, the increase he couldn’t ac- 
eount for during that four-year period of time, he 
made up by increasing his cash on hand at the be- 
ginning of 1946? 

A. Yes, the doctor’s word was that he backed up. 
He further stated, in regard to this currency he had 
on hand im 1946, which he stated he had in the early 
thirties, which would be 75 thousand dollars on 
hand in 19338, that no one knew about the currency 
except possibiv his present wife, to whom he he- 
lieved he had mentioned the matter to in 1946. He 
mentioned that his father was dead, he might have 
known about it, but he didn’t think he had. He 
mentioned he didn’t recall whether his mother knew 
or not. At the time of the interview, the mother was 
incompetent and could not verify one way or the 
other. That was the doctor’s statement. As regard- 
ing questions of how he brought this money out 
from the farm, he stated he had brought it out in 
two trips, one being in 1947, when he brought it in 
a suitcase by plane and train from Hubbardsville, 
New York. He stated that the amount [292] at that 
time that he brought out was approximately 50 or 
60 thousand dollars in 50 and 100 dollar bills. The 
second part of this money was brought out the next 
year, 1948. He stated that this was brought out in 
his own private plane, also in 50 and 100 dollar 
bills, and that the amount at that time was about 
50 or 60 thousand dollars, the two totals making up 
roughly 115 thousand dollars. The doctor further 
stated to both Mr. Heppner and myself that he had 
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not given a financial statement to any one, he had 
never made any gifts to any one of $500 or more. 
He had never given his father any money and that 
as regards the settlement with his first two wives, 
the first one being Elsbeth, the second Maxine, that 
he had made little, if any, financial settlement. I 
think those are the important points I recall. 

Mr. Avakian: May I inquire whether the paper 
before the witness is a memorandum referred to or 
if he is speaking from memory ? 

Mr. Maxwell: It is Exhibit 121. 

Mr. Avakian: That is the net worth statement? 

Mr. Maxwell: I believe so. 

Mr. Avakian: The witness has had no memoran- 
dum before him? 

Mr. Maxwell: He has not. 

Q. Now as you recall, this conversation took 
place February 29, 1952? [293] 

A. Yes, it did. 

Q. Thereafter, was the case assigned to you, Mr. 
Green ? 

A. It was, approximately a year later. 

Q. Do you recall the approximate date? 

A. It was somewhere the latter part of January, 
Ss 

Q. Did you start any investigation at that par- 
ticular period of time? 

A. No, sir, I didn’t do anything on the case un- 
til approximately October, 1953. 

Q. You had other investigations, did you, as well 
as this assignment? ee esl click 
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Q. Did you have a ease load like Mr. Heppner 
had of 100 to 150 eases? 
A. In 1953, no, I don’t remember the number of 
eases at all. 
(Jury admonished and morning recess taken 
at 11:00 a.m.) 


1315 acne, x 
Defendant present with counsel. Presence of the 
jury stipulated. 
MR. GREEN 
resumed the witness stand on further 


Direct Examination 

The Court: Counsel, will you please state again 
for the record the demand, request in connection 
with the witness Heppner’s notes? 

Mr. Avakian: Yes, your Honor. The defense 
would make [294] a demand at this time for the 
production by the government of the various mem- 
oranda, work notes, reports or similar documents 
which contain his notations, regarding the subject 
matter of his various discussions with Dr. Kelley, 
and Dr. Kelley’s statements to him. That is a state- 
ment of the things we ave demanding, your Honor. 
I do not know whether you want me to go further 
into the reasons for it. 

The Court: No. The Court feels, gentlemen, in- 
asmuch as this witness testified without refreshing 
his memory, that the Court will not require the gov- 
ernment to produce the memoranda at this time. 
The Court is of the opinion that the defendant may 
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make this witness his own. On examination then thie 
defendant may demand. 

Myr. Avakian: Your Honor, so that the basis of 
my request may be clear in the record, may I re- 
state that one of the grounds for my request is that 
the statements made by the defendant to the wit- 
ness, Mr. Heppner, during the course of these con- 
versations, would in my opinion come within the 
basic rule of the Holland case, regarding the inves- 
tigation of leads given by the taxpayer, and on that 
basis it would be proper for us to request a showing 
of what leads were given. 

The Court: Yes, I am familiar, as we all are, 
with the Holland case, and I am also familiar with 
the position taken by the government that net worth 
is [295] merely corroborative in this record. Under 
such conditions it is not necessary to require the 
record, 

Mr. Brown: That is correct, your Honor. f think 
that the record should factually show that the Wit- 
ness Heppner testified from memory and at no time 
did My. Heppner have notes in front of him, under 
the baste criminal law rule. 

The Court: That is the statement in the record. 

Mr. Maxwell: I think the record should also 
show that My. Green just finished testifying on that 
same proposition. 

The Court: I have said if counsel for the defense 
desires to eall the witness as his own and in the 
event of that examination it becomes apparent that 
the reeord should be produecd, he may make the 
request. 
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Mr. Avakian: I assume if we do it, it is part of 
our case in chief? 

The Court: Yes, that is right. 

Mr. Avakian: J would like your Honor—I don’t 
understand, from Mr. Maxwell’s statement that the 
net worth approach had some sort of supposedly in- 
fluence, because in his opening statement he said 
not that the net worth was going to be used cor- 
roborative, but rather that was going to be one of 
the two methods, and as I understand, they were 
relying on the net worth method and I think it is 
proper to know whether that is correct, [296] or 
whether their position is that the net worth if not 
the primary method of proof, but simply is cor- 
roborative. 

Mr. Brown: We feel, your Honor, when our case 
is finished, if Mr. Avakian wishes to make motions 
along these lines, that would be the proper time, and 
when we are through, if we haven’t accomplished 
what we said we were going to accomplish, but not 
now. 

The Court: Well, counsel may make the point. 
I think perhaps the proper time to do that is to 
make the motion at the conclusion of the witnesses. 

Mr. Maxwell: What about the witness Heppner? 

Mr. Avakian: May he be excused, your Honor, 
with the understanding we will get in touch with 
him if we desire to call him. 

(Witness excused.) 

Q. Mr. Green, I believe you had stated that you 
were assigned the case, would you state that date 
again, approximately ? 
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A. Some time in January in 1953. 

Q. And you took no further action in the case 
until October, 1953, is that correct? 

A. That is correct, except possibly getting an 
extension of the time. 

Q. Did you contact the doctor, then, in October, 
1953 ? eee leans 

Q. And where did you contact him? [297] 

A. I called him from our office and made an 
appointment to see him at his office. 

@. What occurred at that time? 

A. At that time we discussed the matter of 
records, 

@. Before you get into discussion of this, who 
was present when you visited the doctor? 
Just the doctor and myself. 
Do you recall the date? 
I believe it was October 5, 1953. 
What was said at that time? 
The doctor and I had a general discussion 
regarding the records that I would need in connec- 
tion with the audit of the returns and the location 
of where the records were at that particular time. 
The doctor stated some of the records were in the 
office, the patient cards; the balance of the records 
he thought were at his home, but he would check on 
that. 

Q. Then what occurred ? 

A. Well, the conversation—it was either on that 
day or the following day or the day after, that I 
actually picked up the records and I told the doctor 


Fe Ne 


United States of America 279 


(Testimony of Harry Green.) 

it was within his rights, legal rights, to refuse to 
let me take the records out of his office, but be- 
cause of the shortage of space in which to perform 
the audit, I preferred to do that in our office, and 
he said that was perfectly agreeable. 

Q. Now can you state then at that time what 
records did you [298] take and where did you take 
them from? 

A. On this particular day no records were taken, 
that is, October 5th. The next day it is my recollec- 
tion, October 6th, I picked up a number of patient 
cards from the doctor’s office just he and I being 
present, and then the following day, after the doctor 
had so notified me, I went to their home on Bret 
Harte Avenue and picked the remainder of the 
records up from Mrs. Kelley. They consisted of 
check register, cancelled checks, bank statements, 
receipt books, various items pertaining to invest- 
ment, for which a receipt was given. 

Q. Do you have that receipt? 

A. J have a copy. 

Q. Where is the original? 

A. The original was given to Mrs. Kelley at the 
time. 

Mr. Maxwell: I will offer the receipt in evidence 
as plaintiff’s next in order. 

Mr. Lohse: Your Honor, we have no objection 
to the admission in evidence. 

The Court: The offer will be received and 
marked government’s Exhibit 122. 

Q. Now, will vou refer to Exhibit 122 and tell 


280 Wayne P. Kelley vs. 


(Testimony of Harry Green.) 

the jury and the Court what records you took from 
Dr. Kelley’s home? 

These are the records I gave receipt for. 
Where did you secure those? 

At the doctor’s home. [299] 

. Did you get any patient cards from Mrs. 
Kelley? A. No, I did not. 

@. <At the doctor’s home? 

A. No. Receipt for bank deposit on the First 
National Bank of Nevada, First & Virginia Branch, 
Reno, for the years 1948 to 1952 inclusive; a check 
registry covering a period from the middle of July, 
1942 to 1952, inclusive; a bank statement and can- 
celled checks on the same bank, First National 
Bank, for the period December of 1947 to Decem- 
of 1952, inclusive; receipt books for the period Sep- 
tember 26, 1951 to January 27, 1953. 

@. When you say receipt books, what do you 
mean? Can you make it mote specific? 

A. Well, the item here says receipt books, but 
actually it was a book the doctor used to give re- 
ecipts for cash payments by various patients, and 
also some checks. 

@. Do these books contain original receipts or 
stubs or dupheate receipts, or what? 

Q. These were duplicate receipts. Paid invoices 
for the years 1948 through 1952, inclusive; copies 
of Dr. and Mrs. Kelley’s tax returns for the years 
1948 to 1952, inclusive; the physician’s account 
record book for 1952; a notebook covering equip- 
ment purchased and medical, physician’s expenses 
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for the years 1946 through 1951; an individual divi- 
dend record sheet on stocks owned during the years 
1948 to 1952, inclusive. It bears my signature. 

Q. Now did you have a conversation with Mrs. 
Kelley at that [300] time with respect to the reason 
that you wanted these records? 

A. You mean the reason why I wanted to take 
them out of the place? 

On Yes. 

A. To the best of my knowledge, I gave her the 
same reason I did the doctor, no room to work. Mrs. 
Kelley had two or three small children at the time, 
there was no place to work. I told her, to the best 
of my recollection, I preferred to perform the work 
at the office. She said that was very agreeable. 

Q. She helped you to get the reeords? 

A. She did, and I gave her a receipt. 

@. Did she mention she had talked to Dr. Kelley 
with respect to your taking the records? 

A. Yes, she said the doctor said to take them. 

Q. Now, you say that you picked up some 
patient ecards from Dr. Kelley about October 5th or 
6th of 1953? A. It was October 6th. 

Q. And did you, from time to time, secure other 
patient cards from the doctor’s office ? 

A. I think I went back to the doctor’s office one 
other time to obtain additional patient cards. 

Q. Did you return the patient ecards in your 
possession to the doctor after each visit? 

A. I did. 

Q. Now, why didn’t you give a receipt for those 
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patient cards? [301] 

A. For the simple reason that there were just 
too many of them to detail on the receipt. There 
were several bunches of cards, larger bunches than 
you see there. 

Q. At the counsel table? 

A. At the counsel table and to itemize each 
one would be a tremendous job. I explained that to 
the doctor, the reason for not giving a receipt. 

Q. Was he agreeable to that? 

A. Yes, he was. 

Q. Mr. Green, did you make a search of all of 
the files of the Internal Revenue with respect to any 
documents that you might have had, or which the 
Internal Revenue Service might have had, which 
might belong to Dr. Kelley? A. TI have. 

Was that a thorough search? 

Very thorough. 

Did you find any such documents? 

relates 

What documents were those? 

T have them in my possession right now, 
Hine patient cards of the doctor’s. 

Q. Might I have them? Can you tell me, Mr. 
Green, where these additional cards were located? 

A. I couldn’t say the exact folder, but they were 
in one of our work paper files, which had been put 
aside for the time being. [802] Those were each 
filed individually. 

Mr. Maxwell: I think counsel will stipulate that 
these patient cards are the ones handed to them 
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in chambers and they were willing to accept them 
at that time. I believe that was Thursday, March 
29th. 

Mr. Avakian: Your Honor, I state this, that Mr. 
Brown last Thursday offered certain cards to me 
in your chambers and I dechned to take them 
except in the presence of the jury, in view of the 
accusation made that Dr. Kelley had lost or de- 
stroved records. I did not examine the cards then. 
I will take counsel’s word that these are the same 
ones. 

Mr. Brown: You will also stipulate the reason 
you did not take them, you wanted to take them 
in front of the jury? 

Mr. Avakian: I just stated that, in view of state- 
ments you had made. 

Mr. Brown: Check them over. 

My. Avakian: May the record show counsel has 
handed me the following cards: Florence Case, 
KXatherine Ramsdell, and Virginia Berg. 

Mr. Maxwell: Does counsel care to put in the 
record those cards, sir? 

Mr. Avakian: Your Honor, the problem there 
is that they contain confidential information as be- 
tween physician and patient. I do not like to have 
them marked for identification because then they 
are available to anyone who wants to look at [303] 
them. 

Mr. Brown: We will withdraw the offer. That 
is correct, that is privileged information. 

Q. Now, Mr. Green, did you find any other 
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records or documents, or anything else, belonging 
to Dr. Kelley in the Internal Revenue file? 

A. No, sir, I did not. 

Q. Now, did you ever return the records sum- 
marized in that receipt, government’s Exhibit 122, 
which you still have? 

A. Yes, I did return them. 

Q. And did you receive a receipt for those rec- 
ords ? A. «i did. 

@. Do you have that with you? 

A. Yes, I do. 

Mr. Maxwell: May the record show that the 
witness has handed me a piece of paper. I will offer 
this reccipt in evidence as government’s exhibit 
next in order. 

Mr. Lohse: Your Honor, we have no objection 
to the admission of the receipt in evidence. 

The Court: The offer will be received in evi- 
dence as government’s Exhibit No. 128. 

@. Now, Mr. Green, I will hand you govern- 
ment’s Exhibit 123 and I will ask you if you had a 
discussion with Dr. Kelley at the time that receipt 
was given to you? 

A. JI don’t recall that we had any conversation at 
that time. [304] 

Q. What is the date? 

A. The date is December 17, 1958, is the date 
on the letterhead receipt, and that actually was the 
date the documents were returned. 

@. Is there the signature of Dr. Wayne P. 
Kelley on that? A. Yes, sin, there 1s; 

Q. Was that signed in vour presence? 
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A. In the presence of myself and Special Agent 
Black. 

Q. Did you go over the items on that receipt 
and records you were returning? 

A. Yes, sir, in great detail. 

@. Can you tell us what occurred? 

A. The doctor checked over each item that we 
presented to him on this receipt. He checked over 
very carefully to make sure it was just exactly what 
was there. 

Q. I notice there are some check marks on that 
piece of paper in ink. Are those the doctor’s check 
marks? 

A. To the best of my knowledge, those are his 
eheck marks, also his marks on the duplicate receipt 
and original. 

@. Did he go over them at the same time? 

A. Yes, because that was the basis of checking, 
to make sure he had everything back. 

@. He went over the duplicate receipt and the 
original ? 

A. Well, he checked the dupheate receipt 
against the documents we were returning, and then 
he checked off. [805] 

Q. He matched your duplicate receipt, is that 
correct, with the document? 

A. I am not quite sure right now whether he 
matched a document with my duplicate receipt and 
then found an item and then found an item on this 
one for which he was receipting, or whether he used 
this reecipt he was signing. 

Q. Did he have with him the original of the re- 
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ceipt which you turned over to Mrs. Kelley? 

A. I don’t recall seeing it. 

@. You never saw that? A. No, sir. 

Q. So they used your duplicate of that receipt 
and the original receipt which was in typewritten 
form, is that correct? 

A. To the best of my knowledge, yes. 

Q. The doctor didn’t tell you he had lost that, 
did he? A. The original receipt? 

Q. Yes. 

A. If there was any conversation on it, I don’t 
recall now. J know when we went over there with 
the records, we took this typed receipt with us. 

Q. May the record show I am handing you Ex- 
hibits 11, 12, and 13, which are entitled, “Certificate 
of Assessment Payments,” and 13 being from the 
office of the District Director of Internal Revenue, 
Syracuse, New York, and No. 11 and 12 being from 
the office of District Director at Reno. [806] 

A. That is correct. 

@. Now, Mr. Green, did you attempt to deter- 
mine the amount of cash on hand that Dr. Kelley 
could have had on these earlier returns on January 
1, 1949? A. Yes, I did. 

@. What did you do in that respect? 

A. First of all, I used the records of the Internal 
Revenue office, both Syracuse, New York and Reno, 
Nevada, to determine what taxes had been paid. 

Q. Let us find out what you used in making your 
computations. 

A. Do you want to go over that year by year? 
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Q. Yes, more or less. For what years did you 
have the original returns? 

A. I had the original returns for the years 1942, 
1943, 1946, 1947, and 1948. 

Q. I will hand you plaintiff’s Exhibits 1, 2, 3, 
4,5 and 6, and ask you if those are the returns to 
which vou refer? A. Yes, these are the returns. 

Q. Besides those returns, what else did you use? 

A. I used the record of tax payments, income 
tax payments obtained from Syracuse, New York 
Internal Revenue office. 

Q. That is exhibit what? 

A. That is Exhibit 13 in that particular case. 
Then, as regards the years 1942 through 1945 re- 
turns, those were not available. [307] 

Q. I believe you have a 1942 return up there. 

A. 1942 and 1943 we had the returns; 1944 and 
1945 we had no returns, so we used the records of 
the tax paid per the Reno Internal Revenue office, 
which is Exhibit 11, and for the later years we had 
the returns. 

Q. Now, did you use anything else in making 
such determinations? 

A. Well, I had to have the reference table, 
which would show the tax reference in the various 
vears that we didn’t have the returns, to determine 
what the income was, where there was a tax paid 
or where there was no tax paid. 

Q. Then, Mr. Green, what does your computa- 
tion show? Ilave you made such a computation 2 

A. Yes, I have. 
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Q. Is it in typewritten form or handwritten 
form? A. Itis in my handwritten form. 

Mr. Maxwell: May I see it? I will ask the two 
pieces of paper be marked for identification. 

The Court: The offer will be marked Exhibit 
124(a). 

Mr. Maxwell: May it please the Court, I believe 
examination of this matter will take 15 or 20 min- 
utes. It might be an appropriate time to recess. 

Mr. Avakian: Your Honor, before we recess, I 
wanted to answer inquiry Mr. Maxwell made with 
reference to these three cards. He asked me if I 
would stipulate—— 

Mr. Maxwell: I made no such request, counsel. 
I asked [308] counsel if he would care to read the 
ecards in the record. 

Mr. Avakian: I would like to state examination 
of the cards show the ecard of Virginia Berg has 
various dates and months without a vear on it, your 
Honor. 

Mr. Maxwell: You ean’t determine what year 
it is, counsel ? 

Mr. Avakian: Not from examination of the ecard. 
As to Katherine Ramsdell, the card has data on it 
with regard to treatments, but it likewise does not 
show the date. 

Mr. Maxwell: Does it show payment? 

Mr. Avakian: It shows $10, but I can’t tell pay- 
ment or charge from the card. With reference 10 
Mrs. Florence Case, the card shows it is in 1948 and 
1949, including a payment of $270 on January 10, 
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1949 and stapled to the card is a letter from the 
Bank of America, San Francisco, dated January 
7, 1949, reciting that enclosed with the letter is 
eashier’s check for $270, representing the amount 
due on account of Florence Case. 

Mr. Brown: I think that should be stricken. 
They are reading from the patient card. 

The Court: Gentlemen, I just can’t understand 
all the ceremony of these cards. 

Mr. Avakian: There was an inquiry as to whether 
we would care to recite the dates, and I am giving it. 


(Jury admonished and noon recess taken at 
12:00 o’elock.) [809] 


Afternoon Session—April 3, 1956, 1:30 P. M. 
Defendant present with counsel. Presence of the 
jury stipulated. 


MR. GREEN 
resumes the witness stand on further 


Direct Examination 

@. (By Mr. Maxwell): Mr. Green, you now 
have in front of you plaintiff’s Exhibit 124(a) for 
identification. Now J believe you previously—tell 
us what Exhibit 124(a) is. 

A. Briefly, it is merely a computation to show 
income tax returns that were filed for taxes paid 
and the computation of income made from the tax, 
what the doctor could have accumulated in the way 
of assets during the years 1932 through 1948. 

Q. Now, for the year 1932, I believe you have 
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form 899 up there, the certificates of assessments, 
Exhibits 11, 12, and 13 you also had the income tax 
returns, didn’t you, for the years 1942 to 1948? 

ee ats comet, 

Mr. Avakian: No, Mr. Green testified he didn’t 
have them for those five years. 

Mr. Maxwell: I will accept counsel’s correction. 

@. Mr. Green, I will give you all these income 
tax returns, exhibits 1 through 10. Now for the 
year 1932, as I recall previous testimony here, the 
doctor was in medical school at that time, is that 
correct? Do you recall testimony to that effect? 

A. That is my recollection, yes. [310] 

Q. For that year, do the records which you 
have in front of you show whether or not a return 
was filed? 

Mr. Avakian: Just a moment, your Honor, I 
submit the record speaks for itself. The witness 
should not interpret it. He didn’t prepare it. 

The Court: I don’t think the question asked for 
his interpretation, counsel. 

Mr. Avakian: JI may have misunderstood, but I 
would like the witness to be cautioned not to inter- 
pret what is in the document, because I think there 
is room for interpretation, what he is being asked 
about. 

@. Do the records indicate that any return was 
filed by Dr. Wayne P. Kelley for the year 1932? 

Mr. Avakian: I submit that calls for the wit- 
ness’s interpretation as to what the record imdi- 
eates. The document sunply recites on a form 
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which is supposed to set forth information in the 
Collector’s office, the words “No record.” 

Mr. Maxwell: I think counsel can argue at the 
end of the case. He is certainly entitled to cross 
examination and I think he is going to be given 
opportunity to cross examine this witness and I 
suppose that the witness will be permitted to an- 
swer. 

The Court: Objection overruled. The witness 
may answer. 

A. The record discloses for the year 1932 no re- 
turns filed. [311] 

Q. And what exhibit are you referring to? 

A. Referring to Exhibit 18. 

Q. And what word was shown on there in re- 
spect to 1932 records of the Director of Internal 
Revenue for the District of Syracuse? 

A. No record. 

Q. What does that mean, in customary usage, 
on form 899, Certificate of Assessment ? 

Mr. Avakian: Objected to as calling for conclu- 
sion of the witness on a matter he is not qualified 
and in respect to a document not issued in this 
office and no foundation laid as to any matters 
ealled for by that question. 

Mr. Maxwell: May it please the Court, this wit- 
ness, I understood his testimony in the record, that 
he has been an employee of the Internal Revenue 
Service for over ten years. 

Mr. Avakian: Not in Syracuse. He had nothing 
to do with the preparation. 
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Mr. Maxwell: And he certainly is qualified to 
testify as to usual useage of the Internal Revenue 
forms. 

The Court: Objection overruled, answer. 

Q. What do the word, “No record” mean in con- 
nection with form 899, Certificate of Assessment 
Payment? 

A. It means that the Internal Revenue office for 
the district had searched their files and had found 
no record of a return being filed for that date. 

Q. Now, did you determine what amount could 
Dr. Wayne P. Kelley [812] have earned during the 
year 1932 without filing a return? In other words, 
what was the maximum amount he could have 
earned without being required by law to file a re- 
turn for the year 1932? A. $2900. 

My. Maxwell: With the Court’s permission, I 
am going to put these amounts on the blackboard. 

@. And would there be any other possible credit 
in that year that has been brought to your attention, 
Mr. Green? Ge Ovrsite 

Q. So what is the maximum amount that he 
could have made for the year 1932 without being 


required to file a return? A. $2900. 
Q. Now, did you make a similar computation 
as to the year 1933? eee cide 


Q. What did you do in making your computa- 
tion? 

A. I checked against the Internal Revenue rec- 
o1ds, as represented by Exhibit 13, and found that 
there too no return had been filed. 


Umted States of America 293 


(Testimony of Harry Green.) 

Q. And what elements did you take into account 
in computing the maximum amount that he could 
have made for that year, without being required to 
site a return? 

A. I took the net income requirement, which in 
this particular year happened to be the married 
requirement, plus a man with one child. [313] 

Q. How much would that maximum amount be? 

A. $2900. 

Q. And you did the same thing for 1934? 

veel did, 


Q. Would you explain the same way as you did 
ow aleee 

A. In this particular year, 1934, I referred to 
Exhibit 13, he returned one for that year and it was 
a non-taxable return, which means no tax due and 
payable, on the return. 

@. Then in 1982 the letter “N. R.”, no record, 
and the same thing in 1933 and 1934 was a non- 
taxable return, is that right? 

A. That is correct. 

q All right, put down “N: TI.” Now what would 
be the maximum amount of income that could have 
been reported on that return to have it still within 
the non-taxable range ? 

A. Going back to the amount for two children, 
$3300. 

Q. That would be two children? 

a Phat is correct: 

@. Did you do the same thing as to 1935? 
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A. I did. On that year, as in 1934, a non-tax- 
able return was filed. 

Q. What would be the maximum amount of in- 
eome that could have been obtained on that return 
and still have been non-taxable? 

A. The second part of 1934 that figure should be 
$2900. It is based on one child. 

Q@. One child? [314] 

A. Yes, the information I was giving, the year 
1935, the figure would be $3300, based on two 
children. 

Q. Low about 1936? 

A. For the year 1936, referring again to Exhibit 
13, the taxpayer did file a return and he paid tax 
in the amount of $13.78. 

Q@. And did you, taking into effect the various 
exemptions, did you compute the amount of income 
that would be for $13.78 would be tax upon? 

A. Yes, I did, and the figure I came up with, 
allowance for two children, was $3644.50. 

@. Now what about 19377 

A. 1987 was the same situation as in 1935. There 
was a return filed but it was a non-taxable return. 
I allowed the doctor the marital exemption and 
the credit for two children, as in the previous year, 
and the figure was $3300. 

Q. Now these figures all refer to net income, 
is that correct? 

A. That is correct. During those years there 
was a net income requirement rather than gross 
income requirement in filing taxes. 


United States of America 295 


(Testimony of Harry Green.) 

Q@. How about 1938? 

A. 1988 had a non-taxable return. Checking 
into it, after applicable allowance for being mar- 
ried and having two children, the amount was $3300. 

Q. Now 1939. 

A. Exactly the same as 1938, non-taxable return 
being filed. [815] 

Q. 1940? 

A. In 1940 a non-taxable return was also filed. 
In that year there was a gross income requirement, 
rather than a net income requirement, but in com- 
puting this figure, I took into effect the marital ex- 
emption and amount for two children and figured 
$2800. 

Q. Was that gross income? 

A. That would be—not knowing what amount 
of net income the doctor reported, the only thing I 
could do was to compute the maximum amount of 
income he could earn without having to pay any 
tax, and that would be $2800. 

Q. What about the year 1941? 

A. For the year 1941 there was a return filed, 
on which a tax of $2.08 was paid. A computation 
was then made of the income tax by taking into ef- 
fect the deduction of a man being married and 
having two children, and the net income figure 
would be $2320.80. 

Q. What about 1942? 

A. Exhibit 11, from the Reno Internal Revenue 
office, shows that a non-taxable return was filed. We 
also have the original return in evidence. 


296 Wayne P. Kelley vs. 


(Testimony of Harry Green.) 

Q. I think it is right in front of you. 

A. That’s right. — 

Q. And that would be a non-taxable return, did 
you say? iw, Nhat is correct, 

Q. And what is the amount of net income shown 
by that return? [316] 

A. The amount of net income is $525.39, but to 
that I added the $1500 exeluded for army service, 
so the actual figure would be $2,025.39. 

Q@. Now for the year 1943? 

A. The year 1943 is in evidence here as Exhibit 
No. 1. That discloses a net income figure of $167.00, 
no tax paid. However, in computing the figure 
that I used here on this computation to allow the 
doctor the maximum income that could be obtained 
by the government return and made a computation 
here which showed a total income of $12,167. 

@. You say that was a non-taxable return year? 

A. That is correct. 

Q. Now did that return show that he made that 
much money? 

A. The return shows that he had that much 
in funds available that year. 

Q. Now for the year 1944? 

A. The year 1944, the record of the Reno JIn- 
ternal Revenue office disclosed that a tax of $108 
was paid. For that year I had to again reconstruct 
the net income available to the doctor, based on the 
tax, by using the applicable tax rate, plus marital 
exemption and allowing him eredit for two children, 
and the figure then is $4,124.99. 

Q. How about the year 19432 I note that is 12 
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thousand. Do you have any explanation for that? 

A. Yes, 1 do. In that particular year the doc- 
tor sold his house [317] in New York, I believe, and 
he received, according to the tax return, $9,240. I 
gave him credit for the full amount of $9,240-—— 

@. As having been received ? 

A. 'That’s right; plus the other items on the re- 
turn that he had reported. 

Q. How much net income did that return show 
for that year? A. $167. 

Q. All right, 1945? 

A. The records disclose that the return for 1945 
was filed and tax of $93.20 was paid. Recalculating 
the income for that year from the tax that was paid, 
allowing the doctor marital status, plus two chil- 
dren, it has resulted in a net income figure of 
$4,049.99. 

@. All right, 1946? 

A. ‘The year 1946 separate returns were filed by 
the doctor and Mrs. Lois Kelley, his wife. The 
total tax paid for that year was $854. 

@. And what would be the total net income avail- 
able to Dr. Kelley? 

A. I used my audit for the year 1945. I also 
gave the doctor eredit for $1500 military exemption. 
The total income for 1946 is $6,089.57. 

Q. Now 1947? 

A. The original returns, which are in evidence 
here, show a [318] separate return was filed by hus- 
band and wife, Lois and Wayne P. Kelley, and total 
tax paid of $1,586.00. Total income reported, 
$9,964.66. 
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Q@. And 1948? 

A. The year 1948 a joint return was filed by Dr. 
and Lois Ix. Kelley. Total tax paid was $1,743; 
total income was $12,181.33. 

Q. Now you have totals, Mr. Green, for this 
particular year period 1932 to 1948? A. do: 

Q. All right, what are your totals? 

A. Total for that, that you have on the black- 
board. 

That is income amounts, is that correct? 
That’s right, $80,818.23. 

And total amount of tax paid? 

No, sir, I didn’t make a total of that. 

Take the figures here and add them up. Just 
come down here and add them up. 

A. I think it would be easier just to do it from 
my work sheet, if I may. 

Q. All right. 

A. JI have a total figure here of $4,292.06. 

Q. That $4,292.06 would be required of 80 thous- 
and ? A. That is correct. 

Q. So in other words, to find what monies were 
available he had, we subtract 4,292.06 from 
80,818.23? [319] A. That is correct. 

Q. Because that amount was paid into the gov- 
ernment ? 

A. That is correct. Now there is an additional 
amount here which should be added to the funds 
available. 

©. What is that? 

A. That is during the doctor’s military service 
there was subsistence and rental allowance that was 
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paid to him as an army officer, which was not tax- 
able under the law. Now I have a figure totalling 
that. 

Q. Now have you excluded from any of these 
amounts the amount it cost the doctor to live during 
the years 1932 to 1948? 

A. No, sir, I have not charged him with any. 

@. In other words, this is as though he never 
spent any money for groceries or clothes or any- 


thing like that? A. That is right. 

Q. Add that subsistence allowance in to, what 
was that? A. The amount is $5,742. 

Q@. We did add that to the 80 thousand ? 

A. That is correct. 

@. And then subtract $4,292.06? 

A. That’s correct. 

Q. What is the answer you finally come out? 

A. The net figure is $82,268.18. 

Q. $82,268.17? A. Yes, sir. [820] 

®. Now, Mr. Green, in the course of your inves- 


tigation, did you run across any information with 
respect to stock rights and shares held by the doe- 
tor during the years 1949 to 1952 in the Southern 
Natural Gas Company? A. Yes, I did. 

@. Where did you run across that information, 
sir? 

A. In the doctor’s record of stock list sheet 
turned over to me, with the notation that on Febru- 
ary 1, 1951, they had paid $165, plus $3 for the 
rights to acquire this stock. 

Q. And do his records still show that he owned 
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that stock at the end of 1952? A. Yes, si 

Q. Did his income tax of 1951-1952 reflect the 
sale of that stock? 

A, Without looking at it right now, I would 
say no. I am not positive. I do not recall. 

Q. Now, did you, in going over the doctor’s 
records, find information with respect to monies 
he had spent for equipment during the years 1949 
to 1952? 

A. The doctor had an equipment book, in which 
these various items were listed, where he had pur- 
chased various items of professional equipment and 
I made a test check against those figures with the 
items on the tax returns and found them to be 
approximately the same. 


Q. Now, you have heard some testimony here 
undoubtedly about an [321] airplane. My. Green, 
did you find on the doctor’s records information 
with respect to the purchase of an airplane? 


A. I found information pertaining to one air- 
plane. The information is under airplane he had 
previously bought. 

Q. What did you find? 


A. I find that on June 11, 1948, by check No. 
2093, which was memo from the doctor’s registry, 
he had spent five thousand dollars for an airplane. 
There is a notation in his equipment book that he 
was allowed $4500 trade-in on another airplane that 
he previously owned, making a total figure of $5,500. 

Q. Is there a reference on the income tax re- 
turns to the total amount for airplanes 1949-1952? 
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A. To the best of my recollection, the airplane 
is reported on the 1951 returns. 

Q. What did he use for figures on the return? 

A. You are talking about the year 1949 and 
19502 

Q@. Yes. 

A. In the year 1949 it shows a value of 8 thous- 
and dollars for an airplane, acquired in 1949, ac- 
cording to the returns. Depreciation was claimed 
on the airplane. For the year 1950 the 8 thousand 
dollar figure appears again in the depreciation 
schedule for airplane. In the year 1951 the value 
of $9500 appears in the depreciation schedule of 
the airplane, and the year 1952 the $9500 again ap- 
pears on the depreciation schedule. 

Q. And is that the same airplane all the way 
through? [322] 

A. Are you referring to the 8 thousand? 

Q. All the way through? 

A. The 9500 airplane would be the same one 
all the way through, that is right. The 8 thousand 
dollar figure, according to the examination of the 
figures, was erroneous. It should have been 9500. 

Q. Wasn’t there something in there about sale 
of an airplane? Just tell me what the returns show. 

A. I think there was in one of these years, yes; 
in the vear 1948, the doctor claimed a loss on the 
sale of an airplane, stated its cost was $9500 and 
sale price was $8,000. We determined what really 
happened, there was refund given on the old air- 
plane towards a new airplane. 

Q. Did you talk to the doctor about that? 


302 Wayne P. Kelley vs. 


(Testimony of Harry Green.) 

A. I think so—I am not sure about that. We 
conducted most of the questioning on that point 
with Mr. Lyons, the doctor’s accountant. 

Q. Now, Myr. Green, in going through the doc- 
tor’s records, did you find information as to the 
purchase of furniture and making of improvements 
to his home? wee cS, Sit ll did, 

Q. Will you tell us what your investigation of 
the doctor’s records disclosed in that respect? 

A. May I refer to my notes? 

Q. Yes, certainly. [3823] 

A. The first entry is the matter of furniture for 
the home. An examination was made of the doctor’s 
check registry to determine what items were paid 
by check. In addition, the records of the Home 
Furniture Company, where the things were pur- 
chased in the doctor’s name, are now in evidence, 
were also examined and totalled and I arrived at 
the various figures in that examination. 

Q. Will you please give me what you found with 
respect then to the furniture? 

A. <At the end of the year 1948 the amount of 
furniture owned was $2,624.29. The figure for the 
year 1949 is exactly the same. The year 1950 there 
were a few small purchases that increased this 
amount of furniture owned to $2,827.91. At the 
end of 1951 the figure was $2,907.74, and the year 
1952 shows the same, $2,097.74. As regards the home 
improvements, those were obtained by analyzing 
the doctor’s check registry and I have various fig- 
ures for this here. 
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Q. Well, can you tell us what improvements 
were made and the amounts at the end of each year, 
1949 to 1952? 

A. Yes,I can. For the year 1949 I couldn’t find 
any record of any home improvements from the 
check registry. The year 1950 there was $703.15 
expended for improving his home. That is made 
up of four items. Do you wish me to read those? 

Q. Yes, please. 

A. First item was electric sink, $367.50; sink 
installation, [3824] $77.72, tile, $69.97, labor, $187.96. 
In 1951 $310.00 was expended for a basement bath- 
room and the labor involved, total, $382.72, making 
a total of expenditure that year of $692.72. That, 
plus the improvements in 1950, made a total amount 
at the end of 1951 of $1,395.87. In the year 1952 
nothing could be found to show any further im- 
provements. I have the figure of $1,395.87. 

Q. Now, Mr. Green, in addition to these items 
that you have just testified to, did you also make 
an attempt to determine what life insurance premi- 
ums had been paid by the doctor during the years 
in question ? 

A. I did, based on the check registry. Excluded 
from any figures I have are certain other personal 
items. 

@. I wonder if you tell us what conclusion you 
arrived at in connection with these figures. 

A. Iam sorry? 

@. Could you tell us how much he paid in the 
way of insurance premiums and whatever items you 
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have added in there, if you haven’t those sep- 
arated? 

A. J don’t really have them separated. I have 
that placed in one category, which is financial per- 
sonal things and other personal expenses, exclusive 
of food and clothing and rent. 

Q. How much did you find to have been spent 
under this category ? 

A. For the year 1949, $787.01; in the year 1950, 
$630.93 was [825] expended; in the year 1951, 
$845.26 was expended; in the year 1952 total was 
$936.41. A portion of that was child support and 
maintenance. 

Q. During what years? 

A. During the years 1950-52. 

@. Do you have any information as to the exact 
amount of those child support payments during the 
years 1950-1952? 

A. J beheve I do. During the year 1950 there 
was $350 paid out of the check registry and addi- 
tional $3000 back child support settlement. That 
was not paid by check. In the year 1951 and 
1952 

@. Just a moment, Mr. Green, before you go to 
1951 and 1952. 

Mr. Maxwell: I would lke to offer in evidenee, 
as government’s next in order, document entitled 
“Satisfaction of Judgement” in the ease of Elsbeth 
Frances Kelley (Moore), plaintiff, vs. Wayne 
Plumbley Kelley, defendant, filed May 16, 1950, 
certified by the clerk of the court. 
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Mr. Lohse: Your Honor, we have no objection 
to the admission. 

The Court: The offer will be received as gov- 
ernment’s Exhibit 125. 

Mr. Maxwell: I would like to read this docu- 
ment to the jury at this time, 1f the Court please. 

The Court: You may. 

Mr. Maxwell: (Reads): [326] 

‘No. 126,192. Dept. 1. James D. Finch, Reno, 
Nevada, Attorney for Plaintiff. 

“In the Second Judicial District Court of the 
State of Nevada in and for the County of Washoe. 

“Hisbeth Frances Kelley (Moore) Plaintiff, vs. 
Wayne Plumbley Kelley, Defendant. 

soiled: May 16, 1:13 pam, 990) 1k) Ee eqmer 
Clerk. By H. K. Brown, Deputy. 

‘‘Satisfaction of Judgment. 

“For and in consideration of the sum of Three 
Thousand Dollars, to me in hand paid by Wayne 
Plumbley Kelley, the Defendant named in the 
above-entitled action, full satisfaction is hereby ack- 
nowledged of a certain judgment rendered in the 
Second Judicial District Court of the State of 
Nevada in and for the County of Washoe, in the 
above-entitled action for the sum of Three Thou- 
sand Dollars in favor of the plaintiff herein and 
against the said defendant herein, and I hereby 
authorize the Clerk of said Court to enter satisfac- 
tion of record of said judgment in the amount of 
said Three Thousand Dollars, the remaining por- 
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tion of said judgment as to the future support of 
the two minor children therein not being affected 
by said satisfaction for the sum of Three Thousand 
Dollars. [327] 


“In Witness Whereof, I have hereunto set my 
hand this 16th day of May, A.D., 1950. 


/s/ JAMES D. FINCH, 
Attorney tor Plaintities 


With the Court’s permission, I will not read the 
certification. 

Mr. Avakian: We would appreciate that. 

Mr. Maxwell: You want it read? 

Mr. Avakian: We would appreciate it if you 
skip it. 

Q. Now will you go back to your testimony as 
to child support during the year 1950, so that we 
get a picture of 1950, 1951, 1952. 

A. In addition to the three thousand dollars 
payment by the doctor, there was, during the year 
1950, $350 paid by Dr. Kelley to Elsbeth Kelley. 

@. By check? 

A. By check. In the vears 1951 and 1952, also 
by check, was the amount of $600 each year. This 
also was paid to Elsbeth Kelley. 

@. Which ones of those amounts are included 
in any items of life insuranee premiums and other 
personal items, except food and clothing? 

A. $350 in the year 1950; this is not food and 
clothing. 

®. Inclusive is what I thought I said. 
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A. $350 the year 1950; $600 in the year 1951; 
$600 in the year [328] 1952. May I just check my 
figures again, just a moment? 

Q. Certainly. 

A. Iam sorry. The child support payments are 
not in those amounts. They are for living expenses. 

Q. Now, Mr. Green, did you find any informa- 
tion with respect to food and clothing and other 
personal living expenses of Dr. Kelley? 

A. The analysis of the check register, the only 
record we had to go by, showed that during the 
year 1952 we find the items expended by check for 
food and clothing; 1949, 1950, 1951 

Q. How much did you find for 1952? 

A. $299.01. 

Q. Now did you ever, at any time, ask Dr. Kel- 
ley for such information? A. I did not. 

Q. Mr. Green, did you find any information in 
the doctor’s records with respect to some Marchan 
Valve stock? 

A. Yes, that was in the doctor’s imvyestment 
record. 

Q. And what did you find as to purchases of 
that stock during the years 1949 to 1952? 

A. I do not have the figures how the acquisition 
was or the cost. It was still on hand at the end of 
1952. My recollection is it was 200 acquired in 
1948 or 1949. I do not have the information here. 

Q. I believe you said, Mr. Green, that you had 
the check register. [829] Did you also have the can- 
celled checks? 


308 Wayne P. Kelley vs. 


(Testimony of Harry Green.) 

A. I believe the receipt shows that we did have 
the cancelled checks. 

Q. While you had the records, did you attempt 
to determine the outstanding checks at the end of 
each year, 1948 to 1952? 

A. No sir, I do not beheve I did. 


Q. Did you subsequently receive information 
with respect to the outstanding checks from one of 
Dr. Kelley’s representatives ? 

A. Yes, I did. 

Q. Who was that? 

A. Mr. Lyon furnished Mr. Black and myself 
with certain reconcihation bank accounts, showing 
outstanding checks. 


Q. And can you state that figures were given 
to you? 

A. I believe I have them here. Yes, I do have 
them, from Mr. Lyon. 

Q. What information did he give you with re- 
spect to outstanding check for the years 1948 to 
1952? Will you give us the figures that he gave 
to you? 

A. This relates to the checking account at the 
First National Bank of Nevada, First & Virginia 
Branch, in Reno. This shows that the balance at 
the end of 1948 was $155.09. 

Q. What do you mean, balance? That is ad- 
justed balanee in the bank account? 

A. That is the adjustedwbalance, after dediwem 
ing the outstanding checks. [330] 
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Q. What bank would that be? 

A. First National Bank of Nevada. 

Q. Showing you Exhibit 25, which has been 
placed in evidence, ledger sheets of the account of 
Wayne P. Kelley, M.D., or Lois Kays Kelley, First 
& Virginia Branch, First National Bank of Ne- 
vada, that is the account to which you refer? 

ieee thatis correct. 

Q. What is the balance shown on the bank rec- 
ord at the end of the year 1948? A. $262.25. 

Q. Now you say the adjusted balance for that 
account on that date is $155.09 ? 

Ae Seat is) teht. 

Q. Why is that? 

A. There were three outstanding checks that had 
not cleared the bank at that date, totalling $107.16. 

Q. Explain that to me a little bit further. You 
mean that Dr. Kelley had previously written these 
checks, before the end of the year 1948? 

Pee hat is correct. 

Q. And they had not been deposited or tendered, 
given to the bank for collection yet? 

meee lat is correct, 

Q. At the end of the year 1948? 

A. At the end of the year 1948. [331] 

Q. They came in later on? 

A. They came in apparently after the first of 
the year. 

Q. So yon have knoeked the balance by the 
amount of those checks that were outstanding, is 
that right? SNC: 
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Q. And for the year 1949 account you did the 
same thing? A. Yes. 

Q. Which made the amount of corrected bal- 
ance at the end of the year 1949 and amount of 
outstanding checks 

A. Shall I refer to the ledger card or Mr. Lyon’s 
statement ? 

Q. Both of them. 

A. These cards are a little mixed up. 

Q. Well, why don’t you use Mr. Lyon’s state- 
ment? I am sure that is right. 

A. At the end of the year 1949 the bank balance 
was $709.02. There were outstanding checks as at 
the end of 1949 of $379.07, leaving a reconciled 
bank balance of $329.95. 

@. At the end of the year 1950? 

A. At the end of the year 1950 the bank ledger 
eard shows a balance of $989.05. Subtracted from 
that are outstanding checks totalling $217.80, mak- 
ing a balance at the end of 1950, corrected, of 
oii led oe 

Q. The subtraction does not make it quite right, 
Mr. Green. Will you go over those figures again? 

A. $989.17. [332] 

Q. J thought you said $207.30—it is $217.30? 

&. dkight. 

Q. Will you give us the adjusted balance again 
at the end of the year 1950? A. $771.75. 

Q. And 1951? 

A. The bank balance shows a figure of $10,- 
170.67. There were outstanding checks totalling $69 
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that year, leaving a reconciled balance of $10,101.67. 

@. And 1952? 

A. The bank showed balance of $1244.17; out- 
standing checks totalled $139.16, leaving a recon- 
eiled balance of $1105.01. 

Q. Mr. Green, I forgot to ask you, did you, 
while you were examining the patient cards of Dr. 
Kelley, did you ever happen to run across your 
patient card ? 

A. No sir, I did not. 

Q. Did you look for it? A. Yes sir. 

Q. Now, Mr. Green, I wonder if you made an 
investigation to determine, at least in part, items 
of cash or currency which were available to the 
defendant for expenditures during the years 1949 
to 1952? A. Yes sir, I did. 

Q. What did you find in that respect? What 
eash did you find had been reeeived and was avail- 
able during the year 1949? [333] 

A. During the year the doctor had available, 
in unidentified cash receipts, not in bank account, 
$2231. In addition he also had available checks that 
were not cashed, reflected in business receipts. 

Q. You mean reported on the return? 

A. That is correct, of $3,794.25. The same year 
there were two dividends from the Southern Nat- 
ural Gas Company totalling $6,000, which was re- 
ported on the tax return but could not be found 
on the bank account. 

@. You mean could not be found on the bank 
deposits ? 
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A. That is right. That was considered addi- 
tional. During the same year a thousand dollar 
bond was eashed, No. M393508D, which did not 
appear on the bank deposits. Therefore, the thou- 
sand dollars was given as a source of funds. That 
is all for the year 1949. 

Q. Did you find any items that might reflect 
any cash available to Dr. Kelley for expenditure 
during 1950? 

A. Nothing at the moment which I recollect. 

Mr. Avakian: I am sorry, I didn’t get the ques- 
tion. 

Mr. Maxwell: What information did he have in 
the same respect for the year 1950? 

A. JI am sorry, I said 1949. For 1950 the doctor 
also had eash available from the following sources: 
eash that was not deposited in bank account or 
reflected in tax returns, totalling $2271. In add1- 
tion there were checks that were cashed in that 
[334] year, also reflected on tax return, not m 
bank deposits, totalling $3536.00, and in that year, 
1950, the doctor cashed a thousand dollar endow- 
ment policy, which could not be found in either 
the bank deposits or assets and considered addi- 
tional sum in eash. 

@. How did you find out about the thousand 
doNars, Mr. Green? 

A. He hadn’t received a thousand dollars. The 
difference between the first cost and the thousand 
dollars was reported as income on the tax return. 

Q. Are von still in the year 1950? 
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A. Yes. That is all the sources available. There 
is an expenditure item. 

Q@. What is that? 

A. In the savings account No. 5192, Security 
Bank of Reno, on February 15, 1950, there is a 
deposit of $800 in curreney, which would reduce 
the cash available for that year. 

Q. What about the year 1951? 

A. In 1951 the doctor had available to him cash 
on deposit, but reported on tax return, $12,811.95. 
There were certain checks that were cashed that 
year which were reported receipts on the tax re- 
turn, totalling $654.50. That is all the source for 
that year. 

@ 19527 

A. The year 1952 the receipt book of the doc- 
tor’s disclosed there was $12,350.50, which was 
primarily cash received or for [835] checks that 
were cashed. This figure was not in the bank de- 
posits or in reported receipts on the tax return. 
Therefore, it is considered a source of cash for 
the doctor. And in addition there were certain uni- 
dentified cash items reflected in the doctor’s duph- 
eate bank deposit slips which were in the reported 
receipts on the return, the net being $203. That’s 
alll 

(Jury admonished and recess taken at 2:50 
joes) 
ao eme NE: 

Defendant present with counsel. Presence of jury 

stipulated. 
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MR. GREEN 
resumed the witness stand on further 


Direct Examination 

Q. (By Mr. Maxwell): JI asked you with ref- 
erence to Marchan Valve stock. A. Yes sim 

Q. Did you check your records and find out 
when it was purchased and the amount? 

A. The date was August 24, 1929 and the 
amount was $200. 

Q. Did you find any information on the doctor’s 
records with respect to deductible expenses? 

A. Yes sir, I did. 

Q. What did you find in that respect for the 
years involving 1949 to 1952? 

A. For the year 1949, I would like to give it 
broken down in various categories. 

Q. Please do. [336] 

A. The year 1949 there were $68.50 contribu- 
tions. Medical expense was $84.92. I did not find 
in the check register the real estate tax paid on 
the home. For the year 1950, contributions totalled 
$237; medical expense, personal medical expense, 
totalled $83.39; real estate taxes totalled $232. For 
the year 1951, contributions totalled $407; personal 
medical expenses totalled $159.15; real estate taxes 
and other personal taxes totalled $326. For the year 
1952, contributions totalled $523; personal medical 
expenses totalled $101.45; real estate taxes totalled 
$282.25. These were all taken from analysis of the 
doctor’s check register: 

Q. Were those amounts included by you in the 
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amounts of insurance premiums and other living 
expenses, exclusive of food and clothing? 

A. No sir, they were not. 

Q. Now I wonder if you can tell me in what 
year these amounts, specified deductions on page 3 
of the return, were claimed and what year Dr. 
Kelley claimed the standard deductions? You have 
the returns to refer to, do you not? 

ive Yes, 1 do, In the yearn 1949 ihe doctoredid 
claim specific deductions. Do you wish me to read 
what that was? 

@. Yes, please do. 

A. In 1949 the doctor claimed $386 contribu- 
tions, of which I found $145 in the check book. 
Still in the same year IT did not find any item for 
medical expenses, but the amount on the tax [337] 
return was $457.65. 

Q. Now, Mr. Green, my notes may be wrong, 
but I thought you told me you found $68.50 for 
contributions and $84.92 for medical expenses, for 
the year 1949? 

A. J beg vour pardon, I was wrong there. The 
year 1949 the contributions I found in the check 
register was $68.50, the medical expense was $84.92. 

Q. What was on the return for that year, 1949? 

A. $386 for contributions and $457.75 for medi- 
eal deduction. 

Q. Was there anything else on page 3 deduc- 
tions on the return of 1949? 

A. No sir, there was not. In 1950 the doctor 
claimed the thousand dollar standard deduction; in 
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1951 he also claimed the thousand dollar standard 
deduction, and likewise m 1952. 

Mr. Maxwell: You may inquire. 


Cross Examination 

Q. (By Mr. Avakian): Mr. Green, I believe 
you testified yesterday afternoon, in explanation 
of your commencement of this investigation, that 
in May of 1951 you gave Dr. Kelley three of your 
personal checks, in amounts of $5, $20, and $10, 
and that when they came back to you from your 
bank, you noticed that they had been cashed rather 
than deposited. Do you recall that testimony ? 

A. Yes sir. 

Q. In explanation of that, before your own 
checks were presented, you referred to some other 
ehecks in the exhibit here [838] and evidence here 
and referred to a teller’s stamp on the face of the 
check as indicative of the fact that the check had 
been cashed rather than deposited, do you recall 
that? A. I do. 

Q. And the significant feature was that at the 
bottom of the teller’s stamp there were the figures 
1016”? Werdhan relies 

A. I said that that was not always indicative 
of the cashed stamp; sometimes the “111” was put 
on and sometimes it was not. 

Q. Do you know, from your examination, how 
many cheeks that—-I believe it was the First Na- 
tional Bank of Nevada—that their practice, whether 
they always followed it or not, that their practice 


Umted States of America B17 


(Testimony of Harry Green.) 
is to use a stamp with “111” on the bottom, desig- 
nating checks that have not been deposited ? 

A. They use that stamp or they use it, this 
stamp, without “111.” It just depends on the clerk. 

Q. What do they use when the check is de- 
posited ? 

A. They don’t do anything on the face of the 
check. 

Q. They put no stamp on at all? 

A. There is a clearing stamp, on the bottom of 
the check to be deposited. 

@. You are sure that ‘111” is the distinguish- 
ing feature to distinguish between checks that are 
eashed and checks that are deposited ? 

A. All I ean say to that, Mr. Avakian, is that 
as a general rule they use “111”’ to show the cashed 
eheck, but quite often, I [3839] believe even in my 
own checks, that ‘‘111” does not appear. 

@. In order that the jury may get an idea 
what the witness and I are talking about, your 
Honor, I would like to reproduce, with apologies, 
if I may, the nature of this stamp. Can you see 
this from there, Mr. Green? A. Yes. 

(Counsel draws on blackboard.) 

Q. That in general is the shape of the stamp 
and type of figures put on, is that correct? 

a Uhatas cortect: 

Q. Do you knew what the number two means? 

A. I am not sure of that. One of those symbols 
there means the particular teller’s number, whieh 
iam not sure. 
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Q. ‘To refresh your recollection, I suggest that 
the top figure No. 2 refers to the branch of the 
bank, the middle figure refers to the clearing house 
number, the bottom figure refers to the particular 
teller. 

A. The bottom being the teller, I am not sure. 

@. And when the ‘‘111” figure is used — this 
stamp has the figure “111’’ underneath it, is that 
correct ? A iat ts correct. 

Q. And the custom is to use this figure ‘111” 
to designate checks which were cashed? 

Mr. Maxwell: That has been asked and answered 
three times. [340] 

Q. I am going to show you your three checks 
issued to Dr. Kelley, which are in evidence, No. 119, 
the first on May 2nd for $5, the second on May 5th 
for $20, and the third on May 17th for $10. Will 
you tell me which of those checks has the “111” 
underneath the stamp ? 

A, Ihe last named check. 

@. And aside from that one, the first two do 
not have the “111,” is that right? 

A. That is correct. 

Q. When you received these checks, did you re- 
ceive them at one time from the bank, in one 
statement? 

A. Yes, I did, because they all eleared during 
the month of May. 

@. And after examing these three checks, then, 
you decided that vou wanted to have a look at Dr. 
Kelley’s returns, is that correct? 
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ee Lhatasiriclite 

Q. How soon did you do that? 

A. Well, it would be difficult to say exactly, in 
terms of days. Some time over a period, I would 
say, a month or two months. 

Q. In other words, it would have been June or 
July, 19512 A. Possibly July. 

Q. Just what did you do in that connection, 
will you tell us? 

A. To the best of my recollection, I went over 
to the [3841] Collector’s office in Reno, which at 
that time was separate from our office, in the Clay 
Peters Building, and they kept the returns there. 
I wanted to look at one or two of the doctor’s re- 
turns. I don’t remember now whether I wanted 
to look at 1949, 1950 or 1948, it was one of them, 
and in that connection I found one of those re- 
turns, I believe 1949, was already under an office 
audit or examination by the office, in the safe of 
the former collector’s office. 

Q. At that time, Mr. Green, was the Internal 
Revenue Office, of which you were a member, inde- 
pendent from the office of the Internal Revenue 
Collector ? A. Yes, we were. 

Q. The collector of the Internal Revenue in the 
State of Nevada had no jurisdiction over you as 
an agent, is that right? A. That is correct. 

Q. And your status as an agent placed you ac- 
tually in the branch of the Bureau of Internal 
Revenue, which had its main office in San Fran- 
cisco ? A. That is correct. 
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Q. And that included the northern part of Cali- 
fornia, as well as Nevada? A IES, 

@. And perhaps other areas also? 

A. Northern California and Nevada. 

Q. At that time were there other agents as 
deputy collectors [342] located in the office of the 
Collector of Internal Revenue in Reno, who con- 
ducted examinations of tax returns? 

A. Yes, there were. 

Q. And it was that type of examination for 
which Dr. Kelley’s return had been scheduled when 
you made inquiry about it, I mean examination by 
a deputy collector? 

A. As I reeall, it wasn’t what we call a deputy 
collector, more an office auditor. 

@. I believe you said there was some question 
involving cost of deduction of airplane expenses? 

By GMbaue ls Gaea rr 

@. And normally would that have meant that 
the deputy collector had gone through on the in- 
vestigation, would have gotten in touch with Dr. 
Kelley and asked him some questions about his air- 
plane deductions? A. Yes, that’s correct. 

Q. So that he wouldn’t have done his work just 
in the office; he would actually have contacted the 
taxpayer, would he not? 

A. He would have him probably in the office, 
either by phone or correspondence, or have the 
doctor come in personally. 

Q. Didn’t deputy collectors go out on calls and 
eheck records? A. Not this particular one 
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Q. They don’t do this, they stay in the office? 
I don’t understand your answer. 

A. In this particular ease, this woman did her 
work in the [343] office. She didn’t go out on 
cases. 


@. You made the request to have Dr. Kelley’s 
return, or returns, assigned to the Internal Reve- 
nue Agents office in San Francisco for investiga- 
tion, 1f I understood you correctly, is that right? 

A. I didn’t make the request; I suggested sueh 
an action be done. 


Q. To whom did you make that suggestion ? 


A. To the office auditor who had the doctor’s 
returns at the time. 


@. Was that actually done? A. It was. 


@. And did you do anything further in connec- 
tion with that, after vou made your suggestion? 

A. Of what period of time are you talking? 

@. The period between then and the time the 
returns were sent into the Internal Revenue Agents 
office in Reno, did you do anything further in 
connection with having that transfer made? 

ee No sir, I did not. 

Q. I take it, after the returns had been re- 
ferred by the Collector to the San Francisco office 
of your division, they were sent by your division 
in San Francisco to your office in Reno, is that 
right? 

A. Yes, with specific assignment to, in this case, 
Mr. Heppner. 
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Q. He was an Internal Revenue agent like your- 


self? A. Right. [844] 
Q. Approximately how many Revenue agenis 
were there in Reno at that time? Ay. Sire 


Q. Do you know who made the assignment to 
Mi. Heppner? 

A. It could only be a guess, Mr. Avakian. 

Q. Well, if you don’t know, that is the answer 
to my question. After you made the suggestion to 
the lady in the Collector’s office, when was the next 
time that you made inquiry, or acquired any knowl- 
edge, of the status of the investigation of Dr. Kel- 
ley’s returns? 

A. Probably the latter part of 1951, when Mr. 
Heppner received the returns and I don’t know 
whether he called my attention to it, he probably 
did, or whether it happened they came in in an 
envelope from San Francisco. All returns were sent 
in one big envelope and whatever agent happened 
to be there at the time opened and made distribu- 
tion of the returns, as per instructions in the en- 
velope. 

Q. I take it you don’t really remember at this 
time whether you saw the return yourself or Mr. 
Heppner told you? 

A. I don’t recall that. I know he finally handed 
it to me. 

Q. Had you talked to Mr. Heppner before he 
contacted Dr. Kelley, if you know? 

A. I know I talked to him. As to whether I 
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talked to him before the first time he talked to Dr. 
Kelley, I don’t recall. I did talk to him on one 
time before he went out to see the doctor. [345] 

Q. Do you recall what that conversation was? 

A. Mr. Heppner had already known I had been 
a patient of the doctor’s and I don’t remember 
whether I told him or whether it was his idea to 
look at my card and see what it was. 

@. You don’t remember as to whether it was 
his idea or your suggestion that he do that? 

A. It was probably a meeting of the minds. 

Q. I would like your best recollection as to 
which it was, if you have one. 

My. Maxwell: Objected to as asked and answered. 

The Court: The witness can say whether he 
recollects or not. You may answer the question. 

A. It is a pretty hard question to answer, be- 
cause we had discussed things very briefly, in view 
of the fact that Mr. Heppner saw the checks had 
been cashed, so whether I gave him specifie instrue- 
tions in regard to my ecard, I can’t say. 

@. But you told Mr. Heppner that you had 
made the suggestion to the Collector’s office that 
Dr. Kelley’s returns be assigned to the Internal 
Revenue Agency? A. I don’t remember. 

@. Do you remember whether you told him 
that at any later time or at any time? 

A. All I can say is that I may have, I don’t 
remember the conversation now. 

Q. I believe you testified that on February 29, 
1952, you sat in with Mr. Heppner in a confer- 
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ence with Dr. Kelley in the [346] agent’s office in 
Reno, do you recall your testimony in that regard ? 

A. Yes, sir. 

Q. How do you remember that that was on I*eb- 
ruary 29, 1952? 

A. Because I had a memorandum. 

Q. You mean before you testified you refreshed 
your recollection by looking at the memorandum, 
is that how you fix the date? 

A. Thad various ways of finding out. 

Q. I am just trying to find out how you did. 

Y. Well, to tie in the date, I had the memo- 
randum—you might eall it a diary—that I Keep, 
referring to various dates on various cases. 

Q. As a matter of fact, you have to refer to 
such a memorandum in order to fix the date on 
that, wouldn’t you, Mr. Green ? 

Mr. Maxwell: Objected to as calling for conelu- 
sion of the witness. 

The Court: You may answer. 

A. Without that, I could probably only say 
that it was in February, 1952. I do know, even 
without the memorandum, I remember the month 
and the year. 

Q. If I asked you to give me the dates on 
which you helped other agents to check things 
with respect to investigations of taxpayers they 
were investigating, would you be able, without re- 
ferring to your notes, to give me the dates on 
which you sat in on such conferences? [347] 

Mr. Brown: Objected to as entirely. areumenta- 
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tive. It is asking the witness for his mind process. 

The Court: Objection overruled. 

A. Would you mind repeating the question? 

Q. Not at all. If I were to ask you to give me 
the specific dates on which you sat in, took notes, 
with other agents in connection with their investi- 
gations of taxpayer’s returns they were investigat- 
ing, would you be able to recite from memory the 
specific exact dates on which you did that, without 
referring back to your memorandum? 

Mr. Brown: Would the Court entertain a fur- 
ther objection ? 

The Court: Yes. 

Mr. Brown: It is entirely irrelevant to any is- 
sue before the Court at this time. 

The Court: It is eross examination, counsel, is 
testing the witness’s veracity. You may answer. 

A. I would probably have to refer to my notes. 

@. You say you would probably ? 

A. Yes, I work with a number of agents, hun- 
dreds of cases. My memory isn’t that good. 

Q. I don’t think it would be; mine isn’t. Isn’t 
it trne, Mr. Green, before you took the stand in 
this case, you refreshed your recollection by look- 
ing at the memorandum or notes you made at that 
particular conference? [348] 

uw Yes, I dick 

@. Fine, thank you. Are you able to tell us how 
it was that you were the particular agent who hap- 
pened to sit in with May. Heppner in the interview? 

A. To the best of my recollection, I helieve I 
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was the only other agent in the office at the time 
and Mr. Heppner is required to have another agent 
as a witness when questioning the doctor on finan- 
cial matters. 

Q. How many agents did you say were working 
in the Reno office? ee Six: 

Q. And the other four were out on other jobs? 

A. That is my recollection, they were. 

Q@. Was this by pre-arrangement that you sat 
in with Mr. Heppner, or did he just happen to 
see you there when Dr. Kelley came in? 

A. It wasn’t any more pre-arrangement than— 
it wasn’t planned for days and weeks ahead I 
would be there. It just happened at the moment. 

Q. Now you testified at great length on direct 
examination as to the statements that Dr. Kelley 
made at that conference on February 2, 1952. Do 
you reeall, without going into the details now, re- 
eall that you gave detailed testimony on that this 
morning ? 

Mr. Brown: Objected to as argumentative. 

The Court: He testified, that is correct. [849] 

Mr. Maxwell: The government will so stipulate. 

Q. My. Green, at that conference, did you and 
Mr. Ileppner both take notes? 

A. Yes, we did. 

Q. Did you both ask questions? 

A Yes sii, sxe did. 

Q. Did you both take notes on the same sub- 
ject matter, or did one take notes while the other 
Was questioning ? 
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A. As I remember, J took the bulk of the notes 
while we were both asking questions. On one occa- 
sion Mr. Heppner happened to take down when 
I was asking questions. To my recollection, we both 
took the same notes at the same time. 

@. Where are those notes now? 

Mr. Maxwell: Objected to as immaterial. 

A. They are in the possession of the Internal 
Revenue. 

Q. Do Mr. Brown or My. Maxwell have them? 

A. Yes. 

@. Do you recall when you delivered them, or 
were you the one who delivered them? 

A. I ean’t even answer that, because it went 
with the case file with my report, when the audit 
went in. 

Q@. Have you got all those work notes in some 
other memorandum or report? A. In what? 

@. I don’t know, I was asking you. Let me re- 
frame the question. [850] Did you take the infor- 
mation that is on the notes that you hold, did you 
take and transcript those notes into some report 
or some other memoranda which was prepared in 
eonnection with this case? 

Mr. Maxwell: Objected to as immaterial. 

A. In answer to that I can only say that I sub- 
mitted my report in 1954. Various parts of the 
memorandum were incorporated in my audit notes. 

@. Now you testified among other things this 
morning that at that conference on February 29, 
1952 Dr. Kelley stated that he had a cash accumu- 
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lation of 50 thousand dollars in 1928. Do you re- 
member that figure and that year from your inde- 
pendent recollection, or did you refresh your recol- 
lection before testifying, by looking at any portions 
of your file? 

A. I remember the figure and the year because 
it was so unusual, and then I did look at my notes 
to see if it was the same. 

Q. When did you look at your notes? 

A. Probably just within the last few days. 

Q. And are these the notes that are in the pos- 
session of Mr. Brown and Mr. Maxwell? 

A. Yes. 

@. You testified in considerable detail, regard- 
ing other things that Dr. Kelley said in that con- 
ference four year ago. Did you, at this same time, 
a few days ago, refer to those notes in regard to 
the other things that he said that vou testified to? 

Mr. Maxwell: Objected to as characterization of 
the witness’s testimony, that he went into consid- 
erable detail. [ will stipulate he so testified. 

Mr. Avakian: I will strike out the word “con- 
siderable.” 

@. With regard to the other specific detailed 
items that vou mentioned, that Dr. Kelley said in 
that conference four vears ago, did you, in prepa- 
ration for this trial, examine vour notes of that 
conference ? 

A. J did, to refresh my memory. 

@. You quoted the doctor as using the words 
“hacked up” when you testified this morning. Did 
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you refresh your recollection on that quotation by 
looking at your notes? 

A. Again I remembered, before looking at my 
notes, he used that phrase, and my notes bore that 
out. 

Q. In other words, Mr. Green, I take it your 
testimony is that even without looking at your 
notes, you were able to remember that some four 
years ago a taxpayer, whose retuimm was assigned 
to another agent, used the words “backed wp’’ in 
a conference. is that your testimony ? 

me that is correct, En all imusual) thinness 
remember it. 

Q. And you testified that Dr. Kelley told you 
that m 1947 he brought some money out from 
Hubbardsville by suitease and by train. Would you 
tell us, as nearly as you can remember, just what 
Dr. Kelley said in that connection? [352] 

A. That is practically what he told me. 

Q. Did he say what train he took or whether 
all of the trip was by train or only a part? 

A. He said he brought it partly by plane and 
the rest of the way by train. 

Q. Did he tell you how much of each? 

A. In 1947—— 

Oe lam talking about tie tirsh tn, 

A. Yes, in 1947, I don’t remember whether it 
was 00 or 60 thousand he brought out at that time. 

Q. Jam not asking as to the amount. I am ask- 
ing as to the means of transportation. What did he 
tell you as to the means of transportation ? 
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A. He said he brought it out by plane to Salt 
Lake City and train from there to Reno. 

Q. He said he took a plane from Hubbardsville 
to Salt Lake City? 

A. He said he brought it by plane to Salt Lake 
City. We didn’t ask him where he got the plane, 
what city he got on the plane. We merely asked 
him the general question as to the means of trans- 
portation he used in bringing out this money. 

Q. And you are sure that he said nothing fur- 
ther as to why he came part way by plane and 
part way by train? 

A. No, I don’t recall. He didn’t say anything 
on that point. 

@. Are you prepared to say he didn’t say any- 
thing on that point? 

Mr. Maxwell: Objected to as argumentative. He 
says [353] he doesn’t recall. 

The Court: Objection sustained. 

My. Avakian: At this time, in view of the wit- 
ness’s testimony that he referred to the notes that 
were made in connection with this trial within the 
last few days, I would make demand of the govern- 
ment to produee them for examination, the notes 
or memorandum that were examined by the agent 
to refresh his recollection. 

Mr. Brown: The rule requires production of 
the notes the witness testified from. 

The Court: The Court will take this motion 
under advisement. 
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Q. When was this matter assigned to you to 
investigate, Mr. Green? 

A. I believe I testified it was assigned to me 
iemeianiaiy, 1953. 

Q. And then you did nothing on the case, by 
way of investigation or audit until October of that 
year? AS that iss commeen: 

Q. Did you, or did you not, ask Dr. and Mrs. 
Kelley to sign extension of the statute of limita- 
tion? A. J have already said I did. 

Q. My notes state that you said you might have. 
Ti is true that you did, isn’t that right? 

A. Well, I possibly did. Whether I specifically 
did, I don’t [354] know. I do know that consents 
were obtained in the early part of the period. 

Q. If you possibly did it, it was on your initia- 
tive, was it not? A. Prohaioky. 

Q. The agent is responsible for getting exten- 
sions if he is not going to complete it in a reason- 
able period, is that right? A. Yes. 

Q. Did Dr. and Mrs. Kelley sign all extensions 
of the statute of limitations which you or your 
office requested of them? A. Yes. 

Q. At the time you went to Dr. Kelley’s office 
to get the patient cards, can you tell me again 
what the date of that was? 

A. October 5, 1953 was the first time I talked 
to him. I think the next day I obtained the ecards. 

Q. In what container were those cards held be- 
fore you took them? What kind of a container? 

A. In the type of container which they are now. 
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Q. Was that a paper box? 

A. That is what I remember. 

Q. Weren’t they in a metal file box, Mr. Green? 

A. You are referring to what they were con- 
tained in before I took them out? 

Q. Before you took them out, how did the doc- 
tor keep them? 

A. JI don’t remember whether they were in a 
metal or cardboard [855] box. It is my recollection 
that I obtained the box to put them in to take 
them out. 

Q. Do you have a recollection as to whether the 
doctor stored them m a metal box? 

A. I do not know. 

Q. At the time you went there in October of 
1953, had you already been informed by Mr. Hepp- 
ner that he had looked for your patient card? 

ee Ccwcir ay! Wade 

Q. What did he tell you? 

A. That he couldn’t find it. 

Q. So that when you went to get these cards, 
you knew then that there was a possibility of miss- 
ing patient cards becoming an issue in this case, 
did you not? 

Mr. Maxwell: Objected to as ealling for con- 
clusion of the witness. 

Mr. Avakian: J think it is quite pertinent. 

The Court: He may answer if he knows. Objec- 
tion overruled: 

A. I really didn’t know. All I knew of my own 
knowledge was that my card was not found when 
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Mr. Heppner took the cards. Whether there were 
other cards missing, that would only be an assump- 
tion. 

Q. Mr. Green, to you, as an agent, didn’t the 
fact that Mx. Heppner had told you that one card 
Was missing, suggest that [856] that was an area 
of inquiry for you as an auditor for the Internal 
Revenue ? 

A. That would be an item that would require 
further checking, yes. 

Q. And isn’t that something that would alert 
you to look for possibility of other missing patient 
eards? Wouldn’t you, as an agent, just naturally 
follow up on that sort of thing? 

A. I certainly would. 

Q. Nevertheless, you took these cards without 
giving any receipt, is that correct? 

A. Right, for the reasons stated. 

Q. Did it occur to you that in the event you 
made an issue at some later time of missing ecards, 
that you might be criticized for not having given 
a receipt, to eliminate the possibility that you 
might have lost some. 

Mr. Maxwell: Objected to as calling for specu- 
lation of the witness. 

The Court: Objection overruled. You may an- 
swer, 

A. Would you mind stating your question 
again ? 

(Question read.) 
A. I realized that possibility. That is why I 
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explained to the doctor that, in view of the tre- 
mendous number of cards, he would have to rely 
on my good word I would bring back every card 
I had taken. 

Q. As a matter of fact, you did not take back 
every card? [357] 

A. It was certainly an oversight. 

Q. You don’t know how many other cards might 
have been misplaced by oversight? 

A. To the best of my knowledge, those were the 
only three cards that were held out. 

Q. Incidentally, when did you first find out that 
those cards had been held out? 

A. I believe it was just before the trial this 
morning. 

Q. Can’t you give us any more specific than 
that ? A. Ican’i 

Q@. Wasn’t this a very unusual thine to find 
some cards, after you had reported and returned 
everything to the taxpayer? 

A. No—it was unusual to find the cards, yes, 
but in this particular case you had to bear in 
mind that my examination was completed in the 
early part of 1954. Myr. Black, who worked with 
me on the case, then had occasion to write his 
report and in the interim he was transferred to 
San Francisco. Now there were folders going back 
and forth and as near as I ean tell that is the 
reason we did not discover it sooner. 

Q. What I am trying to find out is just when 
was it that you uncovered this fact? 
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A. To my knowledge, it was just a little while 
before the trial. 

@. Can you give me the date? 

A. No, I can’t. 

@. Was it less than two weeks ago? [358] 

A. It may have been two weeks, may have been 
a month ago. 

Q. Could it have been February 29th? 

A. I don’t think so. 


@. How did you discover that these cards were 
still in the possession of the Internal Revenue? 


A. Looking over some of the folders one day 
that had superseded the new work sheets, I found 
these cards. 

Q. Where were they? A. In the folders. 

Q. Did you then find them? A. Yes. 

Q. What folder did you find them in? Were 
they all together or in different folders? 

A. All together. 

@. In one folder? A. “Mes: 

Q. But you can’t remember what folder that 
was? A. No. 

Q@. What did you do next with respect to the 
discovery of these cards, after the discovery? 

A. I informed Mr. Maxwell and Mr. Brown 
that I found them. 

Q. Was that before the trial started ? 

A. I believe so. 

Q. Let us see if we can make it more definite 
as to your belief. Were you present when Mr. 
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Maxwell make the opening [859] statement in this 
case, in which he referred to missing cards? 

A. Yes. 

Q. At that time had you already told him that 
you had some of these cards? 

A. I believe I did. 

@. You are not sure, Mr. Green? 

A. No, honestly I am not. I know I notified My. 
Brown when I found the cards. The exact date I 
do not remember and I don’t know whether it 
was before the opening statement or not. 

Q. You returned various records to Dr. Kelley 
in December, 1953, did you not? 

A. Mr. Black and I did. 

Q@. At that time were you of the belief that 
you had returned to Dr. Kelley every single one 
of the records you had obtained from him? 

A. Yes, I was. 

Q. You were confident of that; in fact, you said 
so, did you not? A, Yes. 

@. Can you tell me on how many other occasions 
you have located in the Internal Revenue files, rec- 
ords of a taxpayer, after you had informed the 
taxpayer that you had returned all of his records 
to him? 

Mr. Brown: We will object to that, your Honor, 
things that would have been between other parties 
not parties to this [360] transaction, are irrelevant 
and immaterial. 

The Court: Objection sustained. 

Mr. Brown: J request the Court to admonish 
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the jury to disregard the question. I think it is 
highly prejudicial. 

The Court: Ladies and gentlemen, you are given 
the usual admonition by the Court, any questions 
asked that the Court may consider objectionable, 
you are not to consider. 


Q. Do you remember the specific person to 
whom you gave these patient cards after you dis- 
eovered them? 

A. I believe both Mr. Maxwell and Mr. Brown 
were present when I gave them. I said, ‘‘Here they 
are.” 

Q. Do you remember where that was? 

A. No, it was back in Reno, it was back in 
Reno, I know that. 

Q. Is there a possibility it was in Carson City? 


A. No. 

Q. You are sure it was in Reno? A. Yes. 
@. Do you remember where in Reno, Mr. Green ? 
A. We do most of our work there. 


@. I am asking about the return of these par- 
ticular cards. Can you tell me, if you know, where 
you returned those cards? 

A. I am not sure. I know it was turned over 
to them in that building, whether in that room or 
in the Internal Revenue office a floor down, I don’t 
know. 

Q. Did you have any discussion with them about 
this matter [361] that would refresh vour recollec- 
tion ? A. No. 
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Q. There was no discussion at all, you just 
handed them across? 

A. That I had found the ecards in the folders 

Q. You said folders? 

A. I mean folder. It was always one folder. 

Q. Has any of this questioning refreshed your 
recollection as to what folder that was? 

A. No: 

Q. You stated that before you took the patient 
eards, you explained to Dr. Kelley that he had the 
legal right not to let you take them, is that cor- 
rect? Did I understand you right? 

A. ‘That is correct. 

Q. He nevertheless said that you could take 
them, is that nght? Ay (ia saiche 

Q. Asa matter of fact, you could have worked 
on these patient cards in Dr. Kelley’s home, with- 
out ever removing them from the premises, under 
his control, is that right, Mr. Green? 

A. It would be very difficult with three children 
running around the house. 

Q. Well, he has a finished room in the base- 
ment that is available for work space, 1s that right? 

A. I don’t know. 

Q. Did you make any inquiry about that? 

ieee NO, 552) 

Q. Incidentally, did you also advise Dr. Kelley 
that he didn’t have to discuss these matters with 
vou under the law, if he did not want to? 

A. No sir, regular routine examination. 

Q. You later advised him of that, is that right? 
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A. No. 

Q. You do not recall ever advising him? 

A. That he didn’t have to discuss these matters 
with us? I believe that he came up for a statement 
in Mr. Black’s office and Mr. Black gave him that 
information. 

@. Were you present then? 

A. I was present. 

@. And Mr. Black advised him he didn’t have 
to answer any of your questions under the law, if 
he didn’t want to, is that what he advised him, he 
didn’t have to answer any questions if he didn’t 
want to? A. To my knowledge, yes. 

Q. He nevertheless permitted you to question 
him, did he not? 


A. He had his attorney present. 

Q. His attorney, for the record, is Mr. Lohse? 
A. Yes, sir. 

Q. And that one time, is that right? 

A. Correct. 

Q. 


Did you ever make a request of the doctor 
or Mrs. Kelley which they declined? [363] 

Pemesot that © recall: 

Q. Have you prepared any report in this matter 
which set forth vour conclusions as to the amount 
of income of Dr. and Mrs. Kelley? 

Mr. Maxwell: Objected to as immaterial. 

Mr. Avakian: I am not asking as to the contents, 
but simply if he prepared a report. 

The Court: What do you mean by report? 

Q. <A report which would have been submitted 
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to his superiors, setting forth the results of his in- 
vestigation, with respect to the amount of tax ha- 
bility. 

The Court: I don’t understand it. 

Mr. Avakian: Possibly I can develop it this 
way, your Honor. 

Q. Is it the normal practice of the Revenue 
agents, Mr. Green, and yourself, when you con- 
eluded investigations to write up a report? 

A. Yes. 

Q. That is called a Revenue agent’s report, is 
it not? A. Yes. 

@. Commonly abbreviated ““RAR’? 

A. Yes. 

Q. And that sets forth your conclusions as to 
the amount of adjustments, if any, should be made 
in the return, with respect to income and taxes, 
does it not? [364] 

My. Maxwell: Your Honor please, I believe that 
is completely immaterial in this case. Any ques- 
tion of civil hability of the defendant is not in 1is- 
sue here. 

Mr. Avalaan: I think i has a bearinemeyoim 
Honor. 

The Court: You may answer. 

Q. I will repeat 1. The RAR sets forth the re- 
sults of your investigation in terms of the adjust- 
ments which you think should be made in connec- 
tion with the income and taxes shown on the tax- 
payer’s return, is that correct? 

A. That is correct. 
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@. And sets forth whatever explanation you 
may include in connection with those efforts? 

A. Yes. 

Q. Now, without asking you at this point the 
contents of your report, did you submit that report 
in this case? 

Mr. Maxwell: Objected to as immaterial. On the 
further grounds it is not in issue here. 

The Court: Objection overruled. 

A. Yes, I did. 

@. Was there anything in that report, anything 
reflected in that report, that was tied in in any 
way with any of these three missing patient cards, 
particularly the Florence Case card ? 

Mr. Maxwell: If the Court please, counsel is 
now asking the witness what is in the report, which 
he knows is not proper in the first place; in the 
second place, that is a matter [865] relating to 
eivil liability, which is not in issue in this ease. 

The Court: As the Court looks at it, the ques- 
tion of these three cards has been raised and coun- 
sel has merely asked if the report—you may answer. 

A. To the best of my recollection, the three 
ecards played no part in the adjustment arrange- 
ment, 

Q. You say to the best of your recollection. Are 
you quite sure of that, or can you refresh your 
recollection if you refer back to any files or re- 
ports at the office? 

A. I do not think I need to refer back. I will 
say that it did not. 
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Q. You are willing to say that? 

A. Yes sir. 

@. Had the folder, in which these cards were 
contained, been in the possession of any agent other 
than yourself? 

Mr. Maxwell: Objected to as immaterial. 

Mr. Avakian: I think we are entitled, your 
Honor, to explore the review of these things. 

The Court: Objection sustained. He has ex- 
plained how the cards were prepared. 

Q. Mr. Green, when you were testifying this 
afternoon, regarding cash available to Dr. Kelley 
for expenditures in the years 1949 to 1952, you 
included in 1949 the cashing of a thousand dollar 
bond, the proceeds of which were not deposited in 
a bank. Do you recall that? [366] 

A. Yes sir. 

Q. You did not include the cashing of any bonds 
in 1950. Is it not true that your investigation 
showed that he cashed bonds in 1950, portions of 
which were not deposited in the bank? 

A. The investigation that we made showed that 
the vast majority of the cashed bonds in 1950 went 
into the bank, were presented in deposits. Any 
smal] amounts that did not appear in there wound 
up in stocks and other assets. 

@. To the extent that happened, those other as- 
sets were used for bonds? A. Yes. 

@. And the sale of war bonds was available for 
eash for the purchase of other assets, 1s that cor- 
rect? 
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A. The investigation did not show, as I recall 
now, any bonds being used in 1950 for the purchase 
of securities. They all went into the bank account. 

Q. Do the notes which you have there show 
what was realized from the sale of bonds in 1950? 

A. No, they do not. 

O 1 call your attention to eHsinbii iis. ther 
shows that in 1950 bonds were cashed and figures 
contained there is not proceeds but cost of those 
bonds. Would you give us the cost figure there? 

A. This is the cost figure. 

Q. Yes, would you state it? 

A. $24,862.50. [867] 

@. Now the proceeds would include any interest 
earned on those bonds? A. That is correct. 

Q. Can you tell, by referring to any of your 
notes or to the tax returns, tell me how much that 
was? A. The amount of interest? 

Q. Yes, would you state the amount of interest 
on the sale of war bonds in 1950? 

A. There is no detail on it. IT may have notes 
here—$1086. 

Q. So that over 26 thousand dollars was realized 
from the sale of bonds in 1950, is that right? 

eee Cat is correct: 

Q@. And I take it you are not able to tell me 
at this point how much of that was not deposited ? 

A. It was all deposited. 

Q. Are you quite sure of that? A. Yes. 

Q. How about 1951? I will give you the figure 
of cost and vou can add the interest figure. Exhibit 
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118 shows bonds cost $7,537.50 were cashed in that 
year. How much would that be for interest? 

A. $1095. 

Q. So roughly $8500, is that right? 

A. Right. 

@. And do you know whether or not that was 
all deposited? [868] 

A. May I have just a moment please? 

Q. Surely. 

A. May I read from my work papers? 

Q. If you just give us conclusions, that will sat- 
isfy me, Mr. Green. 

A. In the year 1950 there was realized from 
bonds $25,948.50, of which the entire amount went 
into the bank account. The year 1951, including 
interest and principal cost, the amount realized was 
$8,257.50, also in bank account. 

@. Mr. Green, among the papers that you ob- 
tained from Dr. and Mrs. Kelley, was there copy 


of the 1951 tax return? A. Yes. 
@. And did that have attached to it an adding 
machine tape? A. Yes. 


@. I am going to ask you if the document, 
which IJ am now showing you, is the document you 
have scen with the tape attached to it? 

A. I believe so, yes. J don’t remember these 
notes on the dividends attached. 

Mr. Avakian: Your Honor, [ would like to offer 
this in evidence at this time as defendant’s exhibit 
next in order. Since it is lengthy, I might state, 
for the information of counsel, that the important 
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items are the adding machine tape and item on the 
return that refers to the interest. 

The Court: The offer will be received in evi- 
dence as [368-A] defendant’s Exhibit D. 

@. Mor. Green, did you examine this adding ma- 
ehine tape and this note of the figures on it in 
connection with your examination ? 

A. Yes, I have seen that tape and used it in 
tying up the interest reported for that vear. 

Q@. Did vou find any error in the interest re- 
ported for that year? A. As I recall, no. 

@. Did you learn, from your examination of 
this, that the adding machine tape was prepared 
by the bank where the bonds had been cashed ? 

A. I had no knowledge of that. 

@. The adding machine tape shows, in the upper 
part, the amounts realized on each individual bond, 
does it not? 

A. I can’t tell without looking at it. 

Q. All right, I will bring it back. 

A. That appears to be the ease. 

@. And at the lower part of the tape it lists 
the cost price of the individual bonds, isn’t that 
right? 

A. Yes, that must be the case, yes. 

@. And there is ealeulated the difference be- 
tween the total cost price and the total proceeds in 
arriving at the amount of interest, is that right? 

A. Yes. 

Q. And that figure is carried forward into the 
returns as interest? [369] 
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A. In this particular case the $1005 in that re- 
turn shows $1095. 

Q. I call your attention to the very top of the 
adding machine tape, where in for sale there is 
reference to two individual bonds with $90 interest 
figure. That makes up the difference, does it not? 

A. Yes. 

Q. Would you match the proceeds of the bonds 
with the bottom portion of the tape, which lists 
the cost of the bonds, and tell me if you do not 
find from that that the section for interest fails to 
include the cost of one bond that was sold for $470? 
Take as long as you need. 

A. The only way I can do that is to count these 
by number. 

Q. I think you can group them by size of bonds 
and match them in that way. 

Mr. Maxwell: Would the stipulation we have 
entered into as bonds assist the witness in any way, 
counsel ? 

Mr. Avakian: No, I think it can be done best 
by matching. 

A. Now there are a number of $75 bonds which 
are detailed as to gross proceeds, but we did not 
try to match them and all you have is a summary 
figure. 

Q. Show me the item you have in mind. Will 
you count the number of $75 bonds mentioned ? 
These are $100 bonds costing $75, [870] is that 
right? Count them yourself and give me the total? 

A. Thirty-three $75 bonds. 
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Q. Thirty-three honds of $100 face value, which 
cost $75, is that right? 

A, That is correct. That 1s what the top por- 
tions show. 

Q. Can you find a figure which represents 33 
times 75 in the cost section? A. Yes, 2475. 

Q. So it is in there, is that right? A. Yes. 

Q. Now there are in all five items left on the 
upper portion. Can you match those with anything 
in the lower portion? 

A. Yes, I ean. I can match the thousand dollar 
bond to the $750 bond here. 

Q. There are four of those? 

A. That is right. 

Q. You find on the upper portion $470 realized 
on the sale of the bonds, is that right? 
Yes. 
That would be five hundred face value? 
Yes. 
And they cost $375, do they not? 
$375 or $350, I am not sure. 

Mr. Avakian: Perhaps counsel will stipulate 
$375 is the cost of a $500 bond. [371] 

Mr. Maxwell: I wouldn’t know. 

Q. Did you find any cost in the cost section of 
the tape to match up with the $470 sale? 

Eye Novsir, I did not: 

Q. Is it not correct, then, that because of that 
amount of interest from the bonds reported on the 
income tax return was overstated on that $500 


bond ? 
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Mr. Maxwell: If you know. 

A. From this tape, I would have to say yes. 

Q. Let us see if we can give the cost. $25.00 
bond cost $18.75; $50 bond cost $37.50; $500 bond 
cost $375, isn’t that mght? 

A. Or 350, I am not sure which is correct—I 
believe $375. 

Q. Thank you. Now then, Mr. Green, in your 
examination of that return and that tape, you failed 
to find that the taxpayers had made an error 
against their interest of $375, is that right? 

A. Probably, yes. 

@. Not probably, it is a fact, isn’t it? 

A. That was not the whole basis of my investi- 
gation. 

Q. The fact is that you failed to find that error 
in payment, isn’t that correct? Do you understand 
the question ? 

A. I understand your question. I am referring 
to my work shect. T don’t remember now. I don’t 
have my original work sheet. However, that wasn’t 
the basis of the examination. 

Q. If you find in the overnight recess, from ex- 
amination of [372] other papers that you had 
eaught this error, would you let me know tomor- 
row? AQ Nas; 

Q. Now you testified that at some later stage 
of the investigation Dr. Kelley’s representative, Mr. 
Lyon, furnished you and Mr. Black with the recon- 
ciliation bank balances that you testified to? 

A. Yes. 
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Q. He also gave you considerable other infor- 
mation which you requested, did he not? 

A. He gave us various information, yes. 

Q. He also presented to you the result of vari- 
ous items of accounting analysis in answer to ques- 
tions. 

Mr. Maxwell: Objected to, hearsay, calling for 
conclusion of the witness. Not proper cross exami- 
nation of this witness. 

The Court: You may answer. 

A. Mr. Lyon did furnish us with certain infor- 
mation pertaining to expenses and bank account 
and life insurance and a few other items. 

Q. And was that during 1954? 

A. I believe it was. Without referring to any 
data in my folder, I think it was. 

Q. Mr. Lyon didn’t have any conversations or 
discussions with you, as Dr. Kelley’s representa- 
tive, until] some time after December [373] of 1953, 
isn’t that right? A. Yes, that is correct. 


(Jury admonished and recess taken at 4:00 
[oeutls) 


Wednesday—April 4, 1956. 
10:00 A.M. 


Defendant present with counsel. Presence of the 
jury stipulated. 

Mr. Brown: Your Honor please, the Court di- 
rected that memorandum be served on the ques- 
tion that was presented on presentation of the 
checks. The government’s memorandum is in the 
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process of being typed. We should have it within 
the hour. 

Mr. Avakian: May the record show we filed our 
request for the memorandum. 

The Court: Yes, let the record show. You may 
proceed. 

Mr. Brown: We would like an opportunity to 
argue it, your Honor. 

The Court: We will consider that later. 


MR. GREEN 
resumes the witness stand on further 


Cross Examination 

Q. (By Mr. Avakian): Mr. Green, just a few 
more questions this morning. In reviewing my 
notes, I find that your testimony is that you took 
the patient cards from the doctor’s office to your 
own office in October of 1953 and that those cards 
were returned in December of 1953. Now will you 
tell us where those cards were during [3874] that 
intervening period? In whose custody and posses- 
sion and tell us what was being done with them. 

Q. First of all, Mr. Avakian, those cards were 
not held for that entire period. The first group of 
ecards, which were obtained from the doctor, were 
obtained October 6, 1953 and I returned that group 
on November 6th, I believe, and at that time Mr. 
Black and I picked up the balance, which were 
finally returned in December. The matter of where 
the cards were and what was being done with them, 
the cards were in the Internal Revenue Service of- 
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fice, Post Office Building, Reno, Nevada, in my 
custody. They were being transeribed by me, and 
then after Mr. Black entered the case by him. 

Q. And when did Mr. Black enter the case? 

A. He entered the case formally, I believe, No- 
vember 5th or 6th, 1953, which would be the time 
that Mr. Black and I went over to see the doctor. 

Q. You say he entered the case formally—then 
was he in the case on some informal basis? 

A. No, he was not. We were working independ- 
ently of each other. 

Q. Was he working on this case at that time? 

A. He had his own job and I had mine. 

Q. Your present knowledge of his entering on 
this case, then, was some time in November, 1953? 

A. Yes. 

Q. That was before you had returned the first 
batch of cards, [375] is that right? 

A. It was almost the same time. It would only 
be a day or two— whether before the cards were 
returned — I know at the time the cards were re- 
turned, he went with me and I believe at the time 
he had a formal assignment to enter the ease offi- 
cially from the office. 

Q@. What I am getting at is this, did Mr. Black 
himself handle any of these first batch of ecards 
or work on them in any way? 

A. He may have, I am not sure. 

Q. You say that you were transcribing these. 
Will you state what you were doing? 

A. Yes, I was taking each patient ecard and list- 
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ing the names of the patient, address, and the 
amount of payments by years on a work sheet. 

@. Where were you doing this work? 

A. In the Internal Revenue office. 

Q. And you took the card out of the box and 
copied the data from it, is that correct? 

A. Correct. 

@. And put the card back? A. Yes sir. 

Q. And went on in that fashion. Over what 
period of time were you doing this, with respect 
to the first batch of cards? 

A. I picked up the cards in October and re- 
turned them in November, so a period of a month. 

@. Were you also working on other matters 
during that same period of time? 

A. I probably was. I would have to refer to 
my book that I keep the eases in. I probably had 
other cases. 

Q. Isn’t it a fact, Mr. Green, that during this 
period, while you were doing this transcribing, you 
would at times leave the cards and your working 
papers on your desk while you answered the tele- 
phone or went into another office or did something 
on another matter? 

A. As far as leaving them on the desk and go- 
ing into another room, at that particular time we 
only had this one room. 

Q. You would at times go into other interview- 
ing and see taxpayers? 

A. If I had done that, everything would have 
been put away. 
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Q. Where did Mr. Black work on the cards? 

A. To the best of my recollection, he worked 
part of the time in the same room I did and part 
of the time in his own office, which I believe then 
was just a couple of doors down the hall. 

@. When he worked in his own office, did he 
take the cards there? 

My. Maxwell: We object as calling for hearsay. 
When I put Mr. Black on the stand, counsel will 
have ample opportunity to inquire about the cards 
and transcribing. 

Myr. Avakian: I am not asking about hearsay, 
Mr. Green knows whether he took them or not. 

Q. I am trying to find out whether some of 
these cards were moved from your office to Mr. 
Black’s office, if you know. 

A. TI don’t know. 

Q. Was there any period of time when you and 
Mr. Black were both working on these ecards, dur- 
ing the same period of time? 

A. Oh ves, there was. 

Q. Were any of these cards photostated ? 

A. To the best of my knowledge, I don’t be- 
lieve they were. 

Q. Not a single one? 

A. Not that I know of. 

Q. Were some of these patient cards in groups 
that were stapled together; that is, single ecards on 
a single patient, were they fastened with a staple? 

A. I believe there were a few like that. 

@. In those instances, did you remove the staple, 
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or did you simply pull the card at the corner to 
look at the stapled cards? 

A. Iam not sure; L probably would not remove 
the staple. 

@. Would you pull them? 

a hate riche 


Redirect Examination 

@. (By Mr. Maxwell): I believe you said Mr. 
Black came into the case at your request, in joint 
investigation ? 

A. He actually worked with me directly. 

Q. Will you tell us what a formal request for 
joint [375] investigation is? 

A. When we, as Internal agents, find evidence 
of a fraud, of what we believe might be evidence 
of a fraud, we immediately write a letter to our 
superiors, requesting cooperation of the Internal 
Revenue Service and indicating in our report— 
that is a memorandum type of report—what indi- 
cation of fraud we have found. 

Q. Mr. Green, yesterday counsel inquired at 
some length of you with respect to an interest on 
a bond overstated on one of the returns. I don’t 
recall which one it was, do you? 

Ae Yess Sol: 

@. Now did you last night further check your 
file on that matter? Come did: 

Q. And what did you find? 

A. I found that Mr. Avakian was correct. 

@. And on the return 
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A. On the return the interest income from the 
bond had been overstated. The taxpayer reported 
on this particular item of interest income $470. 
The true interest income on this particular bond 
was $95, an overstatement of $375. 

Q. Now did it appear that was an intentional 
overstatement of interest, or was it simply an in- 
advertent error? 

Mr. Avakian: Well, your Honor, is Mr. Max- 
well asking what the intent of the bank was? [379] 

The Court: I don’t know. 

A. It appeared to be just an oversight. 

Q. Now, Mr. Green, one other thing. If you 
will recall, yesterday—and with the indulgence of 
the Court and counsel, this likely would be more 
foroper on direct than redirect——_— 

Mr. Avakian: We have no objection. 

Q. If vou reeall yesterday we discussed the use 
of currency by Dr. Kelley during 1949 to 1952? 

A. Yes. 

Q. And vou gave certain items which indicated 
eurreney available during the years 1949-1952? 

ee Correct. 

Q. Now did you also look at the doctor’s rec- 
ords with respect to his paid invoices and check 
register and find what invoices were paid by cash 
for the years 1949 and 1952? 

A. Yes, I did. 

Q. Now I wonder if you have those amounts 
for those years? 

A. Yes, I do. For the year 1949 the amount 
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of invoices paid in cash, not reflected in the 
check register, was $2,391.14. For the year 1950 
the amount was $1,784.40. For the year 1951 the 
amount was $1,325.67. For the year 1952 the amount 
was $1,857.63. There 1s one other point that should 
be brought out about the interest on the bond. The 
basis of my examination of the taxpayer was the 
net worth basis, which would have automatically 
taken into effect any overstatement of income by 
the [880] doctor on bonds and give him eredit for 
the overstatement. 

Q. In other words, that overstatement would be 
automatically accounted for in a net worth state- 
ment, is that correct? A. That is correct. 

My. Maxwell: You may inquire. 


Recross Examination 


@. (By Mr. Avakian): On that last pomtjiie 
Green, you didn’t start out this case using net 
worth method, did you? 

A. hat is a difficult question, difficult to an- 
swer. 

Q. Isn’t it a fact, Mr. Green, that the custom, 
the practice which you follow, and which your of- 
fice follows, in conducting audits generally, is to 
initially examine the return for possible errors and 
use the net worth method only if it develops, dur- 
ing the course of your examination, that you think 
the net worth method would more accurately reflect 
the taxpayer's income ? 

A. I believe that is probably true. That is a 
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question difficult to answer yes or no. On each 
case it is entirely different. 

Q. Your answer, it is probably true, satisfies me. 

A. I might add that we try to use whichever 
basis is determined to be most accurate. 

@. And the fact is, Mr. Green, that you looked 
at these returns to see if there were any errors 
on them which would have had the effect of pro- 
portionately reducing the doctor’s tax, [381] didn’t 
you? A. I don’t understand. 

@. Didn’t you look to see if there was anything 
on his return which was wrong and which would 
work to his disadvantage ? 

A. Your Honor, I don’t quite understand. 

@. When you make an examination of a tax- 
payer’s return, don’t you, as a matter of general 
procedure and practice, look to see if there is any- 
thing on that return which shows that the taxpayer 
made an error in his own favor? 

A. We look at it from both standpoints. Our 
job 1s to determine the correct tax, whether that 
is overstated or understated. 

@. And the plain fact, to be honest, is that you 
just didn’t catch this error on the bond interest, 
isn’t that right? 

A. I accepted the figures on the taxpayer’s re- 
turns because I was applying the net worth method 
on my report and it wasn’t necessary. 

Q. But did you start out ignoring the return 
and using the net worth method, or did vou go to 
the net worth method later? 
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A. I started out the investigation on the basis 
of supporting items of professional income, and the 
rest of the income reported was probably correct. 
We found otherwise. 

Q. With respect to the amounts that were paid 
by cash, referring to the invoices that vou just 
testified to, are those the invoices that you obtained 
from the doctor and Mrs. Kelley? 

A. Yes sir, they are, which were returned and 
receipted for. [382] 

Q. Now you testified on your redirect examina- 
tion about a joint investigation and explained that 
by saying that when you agents found what you 
believed to be evidence of fraud, you wrote a re- 
port setting that forth. Did you write such a re- 
port, requesting joint investigation in this case? 

er | dad 

@. When was that report written? 

A. I believe it was either November or Decem- 
ber, November 6, 1953. 

@. That was at the time when you had the 
first portion of the doctor’s patient cards, is that 
right? EGGS 1, Was: 

Q@. And it was before you had completed your 
analysis of that portion or not? 

A. You ean’t really say whether it was from 
analysis made, because during that period of time 
it was simply a question of transcribing the pa- 
tent cards and I was trying to find as to other 
items, especially bank deposits, which was included 
on there. 
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Q. In any event, you hadn’t yet made any ex- 
amination of the balance of the records? 

A. If had looked at some of them. 

Q@. You said you took one batch back in No- 
vember and got another batch then? 

A. Yes. [3883] 

Q. At the time you wrote this report, request- 
ing joint investigation, you hadn’t yet examined 
the second hatch, is that right? 

A. That’s true. 

Mr. Avakian: That’s all, thank you. 

(Witness excused.) 


ROBERT BLACK 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 


Direct Examination 
Q@. (By Mr. Maxwell): Will you state your 


name? A. Robert Black. 
@. You have been previously sworn? 
A. Yes. 
@. Where do you reside, Mr. Black? 
A. San Mateo, California. 
Q. What is your occupation? 
A. Special Agent, Internal Revenue Service. 
Q. When did you become a Special Agent for 


the Internal Revenue Service? 
A. March, 1950. 
Q. Where were you stationed at that time? 
A. In San Francisco. 
Q. Were you ever stationed in Reno? 
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Yes, I was. [384] 

When was that? 

From August, 1953 to January, 1955. 

Prior to becoming a Special Agent, what was 
your occupation? 


Oppo 


IT was an accountant. 

Hor what concern? 

Krasco Manufacturing Company. 

Can you deseribe what your job was? 


It was accounting and office manager. 
Was it a manufacturing firm? A. Nes 
Small or large? A. Small. 
Now, Mr. Black, did you attend a university? 
Yes, I did. 
What university? 
Southwestern University. 
And did you receive a degree from the South- 
western University ? 
A. Yes, Bachelor of Commercial Science. 
@. When did you receive that? A.” 1949) 
@. Mr. Black, you had something to do with 
investigation of income tax liabilities of Wayne P. 
Kelley for the years 1949 to 1952, did you not? 
A. Yes. 
Q. And when did you begin your investigation ? 
A. I reecived assignment on the Kelley case on 
September 22, 1958. 
@. And did vou thereafter discuss the case with 
special Revenue Agent Green? 
A. Yes, Special Agent Green. 
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@. And after that date did you have any con- 
versations with Dr. Kelley? 

A. Yes, on November 6th I went with My. Green 
to the doctor’s office and had a conversation. 

Q. Now, Mr. Black, your assignment in Sep- 
tember, was that a preliminary assignment, or a 
formal request to join the investigation? 

A. Preliminary. 

Q. When did you receive your formal assign- 
ment, do you recall? 

A. I really don’t know; I believe some time 
about the middle or latter part of November. 

Q. I think you said you saw the doctor on 
November 6, 1953 for the first time? 

fee that is the first time. 

Q. Who was with you, if any one? 

A. Mr. Green. 

Q. Did Mr. Green have any of the doctor’s rec- 
ords with him? 

A. Yes, the purpose of our visit was to return 
records [386] Mr. Green had earlier picked up 
some records. 

@. Were those patient cards? 

A. That was the records. 

@. Was there any one else present when you 
saw Dr. Kelley? 

A. No one besides Mr. Green and Dr. Kelley. 

Q. Can you tell us what was said at that date? 

A. Yes, we asked him some questions as to the 
patient cards. He said all the income he received 
from medical practice was on the patient cards. He 
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said he destroyed some of his cards, which he re- 
ferred to as ‘no goods”; that he said where a pa- 
tient had paid their bills. We asked him about his 
checks and he said all his checks from medical prac- 
tice were deposited, except on some occasions small 
checks were cashed. I believe he said the biggest was 
$5 checks, in that amount. 

Q. Did he say also that he cashed money orders? 

A. No, he put money orders in the same eate- 
gory as cash, or those were also cashed. We asked 
him about his habihties. I had seen the net worth 
statement he had given and there were no liabilities 
listed on the statement, so I asked him about that. 
He said he had no Habilities, and a little bit later he 
mentioned at one time he had a loan on a Ford, 
about 1946, and the reason he had a loan on the 
Ford was because his brother and sister had cus- 
tody of some cash and he was without ready cash at 
the time, or was without ready cash. 

Q. Did he say what year he had the loan? [387] 

A. 1946. 

Q. Did the doctor say anything as to the neces- 
sity of cashing checks ? 

A. Yes, when we asked him about his deposit of 
checks, he said it wasn’t necessary to cash checks, 
that he had large cash reserve, he didn’t have to 
eash checks for living purposes. 

Q. Did he mention the extent of his income dur- 
ing the period at all? 

A. No, I don’t think we asked him about that, 
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other than to say that all of his medical income was 
reported on his patient cards. 

Q. Did you thereafter have any further confer- 
ences or conversations with Dr. Kelley ? 

A. Yes, we did. We saw him about two or three 
times after that and returned the records and 
pieked up additional records, but I do not believe 
there was any conversation. The next conversation 
we had with him was on February 4th. We ar- 
ranged to go and see Dr. Kelley for a formal inter- 
view. 

Q. Was Mr. Lohse present? 

A. Yes, Mr. Lohse and Mr. Green were there. 
I was there and a stenographer, Mrs. Baldwin. 

@. What date was this? 

A. February 4, 1954. 

Q. Was Mr. Lohse present throughout the con- 
versation ? A. Yes. [388] 

Q. Do you recall what was said at that time? 

A. Yes, I recall we said several things. The first 
thing I believe we asked him was about his tax re- 
turns. He identified his returns from the years 1946 
through 1952. 

Q. Those are the same returns in evidence here? 

A. That is correct. He said that he and his wife 
had prepared the returns and that the returns were 
prepared from deposit slips and his work sheets, 
which I believe contained monthly totals. We asked 
him some questions about his records. As I recall, 
he said that all of the checks and deposits were on 
deposit at the same bank, which would be the First 
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National Bank of Nevada. We discussed his cash on 
hand for the year. He submitted a net worth state- 
ment, showing $19,000 cash on hand. We asked him 
about that and he said that that had been kept in 
Hubbardsville during the time he was in New York. 
He also said at one time that his sister knew this; 
that while he was in Reno the money was first kept 
in the refrigerator and subsequently put into a 
strong box. We asked him to list his bank accounts 
and he said they were all listed on the net worth 
statement. 

Q@. When you say net worth statement, be sure 
we are talking about the same thing. You refer 
there to Exhibit 121 in evidence? 

A. Exhibit 121, yes, these are the nct worth 
statements. We showed him these statements and 
he identified his signature to them. [389] 

Q. His wife is the other one? 

A. His wife signed the other one. He mentioned 
that all his bank aecounts were listed on these net 
worth statements. I asked him if he had any other 
bank aeeounts, either in his own name or in the 
names of other parties not shown here and he said 
he had none. Now in regard to his records, we asked 
him if he still had all his records and he said some 
of his “no good’’ patient cards had been disposed 
of. He had receipt books only for the period of Sep- 
tember 1951 through 1952. We asked him for prior 
recetpt books and he said he disearded those. 

Q. When you say receipt books, will you tell us 
what those are? 
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A. It was a bound book, containing duplicate 
copies of receipts he issued to the patient. These 
were carbon copies. We asked him about appoint- 
ment books. He said he had discarded all his ap- 
pointment books. 


Q. Did he say anything with respect to whether 
or not all his income had been reported ? 

A. Yes, he said all the checks and cash and var- 
ious things had been reported. 


Q. Did he say who maintained his records? 


A. He said he maintained his medical income 
records himself. 


Q. Did you ask him anything about filing, how 
that was accomplished ? 

A. Yes, we asked him about filing. He said he 
took his records home for a period of one or two 
weeks at a time and [390] filed them there. 


Q. Did you ask him about any non-taxable 
bonds he might have received during the years in 
question ? 

A. Yes, we asked him if he had any gifts or in- 
heritances during the years 1946 to 1952 and he 
said no. 

Q. Did you have any conversation with respect 
to mortgage on his airplane? 

A. Yes, I remember something about that. He 
said at one time he had a paper mortgage and the 
explanation on that was that he merely had a paper 
mortgage on it and the purpose of that was to pro- 
tect the seizure by one of his wives. 
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Q. Now did you, at that conference, ask him for 
information with respect to his living expenses? 

A. Yes, we asked for a resume and he said at 
that time he would have to prepare that. 

Q. Did you ever receive any information of his 
living expenses? A. No. 

Q. Other than what you found in the records? 

A. Other than what was in the records, that is 
right. 

@. Did Dr. Kelley tell you at that time who 
made the entries on the patient cards? 

A. I believe he said he made the entries on the 
patient cards. | remember he did say that he main- 
tained the records of his medical income. 

Q. My. Black, did you look into the matter of 
purchase of stock [3891] by Dr. Kelley from George 
McKaig, I believe in the amount of $25,003.21? 

A. Yes, we checked Mr. McKaig’s records. 

Q. Did you also check the doctor’s records? 

A. Yes. 

Q. Did you find where a refund had been given 
by Mr. McKaig to Dr. Kelley? A. Yes. 

@. How much? ee 1 5) 

@. When was that given? 

A. I don’t remember the date, sometime in 1992. 
I have the date in my records. 

Q. Now did you, at any subsequent time, have a 
further conference with Dr. Kelley or his repre- 
sentatives? 

A. Yes, we did. We talked to Mr. Lohse and Mr. 
Avakian several times. On one occasion we had a 
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conference with Mr. Lohse, Mr. Avakian and Mr. 
Lyon and Mr. Green. 

Q. Other than the statements of Dr. Kelley, to 
which you have already testified, did you receive 
any further information with respect to cash on 
hand at that time? A. No, we did not. 

Mr. Avakian: At what time? 

Q. What was the date of that conversation ? 

A. I don’t recall that date, I believe it was the 
latter part [892] of February. 

Mr. Avakian: Is this the conference I attended 
up here? 

Mr. Maxwell: I think so. Do you wish to supply 
the date? 

Mr. Avakian: May I suggest June 9, 1954? 

A. Some time after the conference with Dr. 
Kelley. June probably may be right. 

Mr. Avakian: June 9, 1954, at 2:00 p.m. 

Q. Did you receive certain records from Mr. 
Avakian at that time, or Mr. Lyon? 

A. Not at that time, no. I believe it was decided 
at that conference that Mr. Avakian would allow 
certain records to be made available to us, but we 
actually received them some time later from Mr. 
Lyon. 

Q. Did you receive any further information as 
to cash on hand? A. None at all. 

Q. Did you ask for it? Ay Yes, 

Q. Did you, after that conference, receive for 
inspection work sheets attached to returns ? 
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A. Yes, they were made available to us by Mr. 
Lyon. 

@. Those were Dr. Kelley’s work sheets? 

A. Yes. 

Q. Do you recall whether they were handwritten 
or typewritten? [393] 

A. AsI recall, they were hand writing. 

@. Showing you some yellow sheets, defendant’s 
Exhibit D, are those the work sheets you inspected? 

A. Yes, these are the work sheets. 

Q@. That is for the year 1951? A. Yes, 

@. Did you inspect some sheets for the other 
three years in question, 1945 to 1952? 

A. Yes, 1949-51-52. The work sheet for 1952 was 
not as complete in detail as this particular one. 

Q. Now, Mr. Black, after you entered the case, 
did you and Mr. Green make transcripts of certain 
of Dr. Kelley’s records? A. Yes, we did. 

@. What transeripts did you make? 

A. Well, we transeribed some of his patient 
eards, partial transcript of patient cards; tran- 
seribed the available receipt books. 

Q. Before vou go into the other records, let us 
find out what vou transcribed from the patient 
eards. Will you explain that? 

A. Transeribed only those cards from which we 
could tell there was payment made during the years 
1948 through 752. 

Q. How isa patient card set up? I will put it on 
the blackboard. Now is this the type of patient 
ecard? Can you tell me how this was set up? Maybe 
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1¢ would be better if you come down here and try to 
do this. I want the card relating to financial [394] 
transactions. 

A. The name and address was on top of the 
eard, and I believe it had some reference here to the 
patient’s family, his father’s name or his mother’s 
name, and down here several lines, all the way 
across the bottom, is the column, date; second, was 
his medical history, and on the mght side is three 
columns, first, for charge; second for payment, and 
I believe the last column the balance. 

@. Now you say you didn’t transeribe all of the 
eards? A. Yes sir. 

Q. Which ones did you transcribe? 

A. Well, in the first place, some ecards didn’t 
contain the years, so we didn’t transeribe those. 
We transcribed only those which it was positive 
told there was a payment made during the years we 
were investigating, 1948 through 1952. 

Q. In other words, you transcribed only cards 
that had figures in the payment column or some 
other indication on the card? 

A. Or some other indication of a payment. Now 
there were certain cards which had a charge and no 
other information. We don’t know whether that 
charge was paid or not and we didn’t always tran- 
seribe those cards. Now if the payment column had 
an entry and if we could always determine paid, we 
transeribed that card giving that information. Now 
in some eases the ecard would have a charge and a 
balance and a subsequent date the balance would be 
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reduced to zero, and the proper amount, we [395] 
would transeribe that. 

@. If the balance was down to zero? 

A. If the balance was reduced to zero, or re- 
duced. 

Q. What other records did you transcribe or 
look at? 

A. We transeribed the available duplicate re- 
eeipt books, which was from the latter part of Sep- 
tember, 1951 and through the year 1952. We tran- 
seribed his duplicate deposit slips, put those on the 
eards, and we also transcribed some records we had 
of his stocks and we transcribed his cheek register. 

Q. Did you transcribe the check register, or did 
you say that? 

A. The check register we did transcribe. 

Q. I believe you said that Dr. Kelley informed 
you on February 4, 1954, of the manner in which he 
computed his medical income, is that correct? 

A Y e8.s17% 

Q. I wonder if yon would state that again? 

A. He said he computed his medical income for 
his tax returns from duplicate deposit slips, and 
also that he used some work sheets which contained 
monthly totals of the deposit slips. 

Q@. Now you transcribed those documents, duph- 
eate deposit slips and work shects ? 

ee Ves, Idid: 

Q. Were you able to reconcile those documents 
with the reported receipts on the return? 

A. Yes, we were. In each of those years, 1949, 
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1950 and 1951. [896] There were certain minor er- 
rors which we adjusted and were able to reconcile 
those with figures on the return. In 1952 we couldn’t 
reconcile. We were off sixty cents. 

Q. In other words, you were able to reconcile 
exactly for the first three vears; for 1952 you were 
off sixty cents? A. Yes. 

Mr. Maxwell: I will ask that the computation be 
marked for identification as government’s exhibit 
next in order. 

The Court: 126(a) marked for identification. 


(Jury admonished and morning recess taken 
at 11:00 o’clock.) 


11:15 
Defendant present with counsel. Presence of the 
jury stipulated. 


MR. BLACK 
resumed the witness stand on further 


Direct Examination 
Q. (By Mr. Maxwell): Mr. Black, you have in 
front of you Exhibit 126(a) for identification. Will 
you state what that is? 

A. That is my reconciliation between the figures 
shown on the duplheate deposit slips, the doctor’s 
work sheets and the tax returns. 

Q. Does anything else enter into that computa- 
tion ? A. No. [897] 

Q. What did you do then in making reconcilia- 
tion on the medical receipts reported on the return? 


372 Wayne P. Kelley vs. 


(Testimony of Robert Black.) 
Before you answer that question, let me hand you 
the income tax returns for 1949 and 1952. 

A. We found that the medical income on the 
1949 return was $16,152.76. 

@. Now wait a minute. All right—1949. Now the 
medical receipts per return ? A. Per return: 
How much ? A SG, 15276, 

‘That is net income on the return? 

That is the total receipts. 

That is total medical receipts? 

from business or profession. 

It does not inelude dividend income or inter- 
est income, or anything of that sort? AY Wo 

Q. May I ask what the net income on that re- 
turn is? 

A. From business or profession net income was 


OPorae 


$4,668.18. 
Q. In other words, the doctor had expenses of 
what amount ? A. $11,484. 


@. And these were gross medical receipts re- 
eeived from patients as shown on the returns, is 
that right? A. That is correct. [398] 

Q. All right, continue your answer. 

A. Now we checked the totals on the duplicate 
deposit slips. Adding the totals, we have an actual 
total of $16,223.26. 

Q. Allright. Is that from the deposit shps or the 
work sheets? 

A. That is from the deposit slips. 

Q. How much did that amount to? 

A. $16,223.26. 
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Mr. Avakian: Your Honor, in the interest of 
clarity, I am going to ask the Court’s indulgence to 
request that this matter be clarified, because in us- 
ing the term “deposit slips” implies that is money 
that went to the bank. I am sure the witness 
means 


Mr. Maxwell: Counsel—there is nothing mysteri- 
ous about it. 

Mr. Avakian: But the witness is using not de- 
posit ships, but duplicate deposit slips, which in- 
clude not only money deposited in the bank, but also 
amount of cash on deposit. 

Mr. Maxwell: Your Honor, I think counsel can 
testify at some other time. 

The Court: I think that can be well brought out 
in cross-examination but the jury and the Court are 
entitled to know a bit about the procedure as we go 
along, so try to keep it as simple as possible. 

Mr. Maxwell: That is what I am trying to do, 
your [399] Honor. IT can only ask the witness one 
question at a time. 

The Court: Very well, proceed. 


@. These are not the original deposit slips? 

A. They are not. These are duplicates. 

Q. And you transeribed those duplicates? 

A. Yes. 

Q. And they were in the doctor’s possession, is 
that correct? A. Yes sir. 

Q. Do those duplicate deposit slips contain mem- 
orandum of amounts on deposit? ee Ves: 


Q. Did you take that into account in this com- 
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putation here? A. Yes. 

Q. Do you have any idea of the amount of the 
$16,223.26, do your duplicate deposit slips show any 
amounts not deposited ? 

A. I think I ean find it. 

@. Please do so. 

A. According to the figures I have here, for the 
year 1949, out of that total of $16,223.26, there was 
a total of $6,002.25 which was not deposited. 

Q. That includes this figure, is that right? 

A. That is right. 

Q. I will write down here, “Not deposited.” 
Now then on these duplicate deposit slips showing 
$16,223.26, the medical receipts are $16,152.17? [400] 

A. Yes, the doctor told us his work sheets con- 
tained information and the monthly totals of de- 
posit slips. Now we checked on the monthly totals of 
these deposit slips with the doctor’s work sheets and 
we come up with a different figure in March. He 
had overstated his March total by 50 cents. 

His work sheets showed a total? 

Yes. 

What was the total on his work sheets? 
$2,087.50. 

For the whole year? 

Ens totalewas 516,152.17. 

The same thing as on the return? 

POWENE TS) Teen vir 

His medieal receipts per return and per 
monthly work sheets, is that right? 

A. That’s right. 
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Q. Were the work sheets in the doctor’s hand- 
writing, do you know? 

A. I don’t know at this moment. As I recall, this 
upper part of the work sheet only had figures that 
was in long-hand writing. 

Q. Were figures in ink or typewritten ? 

A. I believe they were handwriting, but whether 
pencil or ink, I don’t know. 

Q. Now in the $16,223.26 shown in the duplicate 
deposit slips, were you able to reconcile the differ- 
ence between the duplicate [401] deposit slips and 
work sheets of medical receipts on the return for 
the year 1949? i Vee 

Q. What adjustments did you have to make to 
this $16,223.26 ? 

A. Well, we found that, according to our figures, 
the doctor had overstated the March total by fifty 
eents and October an understatement of $71. 

Q. You took the overstatement away and added 
back the understatement, is that right ? 

A. That is right. 

Q. Were there any other adjustments? 

A. Those were all the adjustments for that year. 
I might state at this time that with reference to 
that figure $16,223.26, we were using the doctor’s 
totals on the daily deposit slips, and I think subse- 
quently we may have made adjustments to those 
totals. 

Q. Now did you ever come out with $16,152.76 ? 

A. Yes, subtraction—vyou have to do it the other 
way. 
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Q. In other words, we add 50 cents here, which 
makes $16,223.76, and subtract $712 

A. That is nght. 

Q. Now did you do the same thing for the years 
1950, 1951 and 1952? A. Yes, we did. 

Q. All right. What was the amount of medical 
receipts for the [402] year 1950 on the return? 

A. 1950 return showed total receipts of $17,- 
184.80. 

Q. And were you able to reconcile that to the 
doctor’s records with the deposit slips? 

A. By using the same totals that he used for his 
deposit slips, we came to the same figure. 

Q. Exactly the same figure? 

A. That’s right. 

Q. The year 1951? 

A. He has total receipts on return for 1951 of 
$31,419.24. 

@. And were you able to reconcile that? 

A. We were. The totals of the duplicate deposit 
slips was $31,423.24. 

@. Four dollars over? 

A. And according to his work sheet there was a 
refund to Helen Macy of $4, which brings the fig- 
ures in agreement. For the year 1952 we found total 
of the dupheate deposit slips and the total on the 
receipt hooks agreed substantially with the return. 

Q. What was the medica] receipts on the return ? 

A. They were $49,441.49. 

@. What did vou find the totals on his duplicate 
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deposit shps and cash receipt book, I believe you 
said they agreed? 

A. That is right, $49,441.99. 

Q. ITifty cents difference ? 

A. That’s right, fifty cents. [403] 

Q@. Now on the duplicate deposit slips were 
names of patients shown? 

A. Generally they were, yes. 

@. Were they shown in all instances? 

A. No, there were some instances — generally 
about once a month included on the deposit slips 
or figure a figure which he identified as cash. 

Q. He had that figure on the back of the deposit 
slipeas cash? A. Yes. 

Q. And of course vou included that amount in 
your computations? 

A. Yes. There were also some other deposit slips, 
or entries on duplicate deposits, for which we could 
not determine the name of the patient. 

Q. How much of the receipts for 1949 of the 
$16,223.76, how much of that was unidentified as to 
patient’s name? 

A. We were unable to identify a total of $2,- 
960.75. 

Q. Now the receipts on the deposit slips were 
$16,223.76. How much of that could you identify as 
by patient’s name? 

A. We were not able to identify $2,960.75. 

Q. For 1950 what was the receipt per return? 

A. $17,184.80. 
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Q. How much could you identify by patients’ 
names ? 

A. We were not able to identify $2,423.50. 

Q. How about the 1951 return of $31,431.04? 

A. Wewere not able to identify $12,969.95. [404] 

Q. How about 1952, with receipts on the return 
of $49,441.49? 

A. For that year on the duplicate deposit slips 
and miscellaneous cash shown in the receipt books 
and some other items, we have a total of $2,398.42 
we couldn’t identify. 

Q. Now these figures, $2,960.75, $12,969.95 and 
$2,398.42 were the only receipts on the return you 
could not identify as to the course of patient’s 
names, is that correct? 

A. That’s right. Every other entry on the de- 
posit slips had the name of the person who made 
the payment. 

Q. Now then, Mr. Black, did you make an at- 
tempt to determine by specific patients the amounts 
which would be included in reported receipts on the 
return as identified by you? Do you follow my 
question ? A. No, I don’t. 

Q. Did vou make a computation of the income, 
amounts paid by the various patients, during the 
years 1949, 1950; 1951 and 19520 

A. Yes, I made computations. 

Q. What did you use to make that computation ? 

A. Well, we used statements of medical receipts 
and stipulations and for the year 1951 we had a 
part of a receipt book covering the period between 
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September 26th and the end of the year. We used 
that and for all of the years 1949 through 1952 we 
used the entries on the patient cards, according to 
our transcription. [405] 

Q. Did you also use the transeript of the duph- 
cate deposit slips? A. Yes, we used that too. 

Q. When you found a payment on the deposits, 
that would be reported, is that correct? 

me. That is right, and for the year L952qiitede 
items in the receipt book which would also be re- 
ported for that particular year. 

Q. Would that be true of 1951? 

A. No, we ean’t identify the receipt book in the 
reported income for the year 1951. 

Q. For what period did you have receipt books 
for 1951? 

A. September 26th to the end of the year. 

@. Yon have available, then, a comparison of re- 
ported income for individual patients with uniden- 
tified receipts; in other words, receipts not deposi- 
ted ? A. Yes, we do in certain eases. 

Q. Would you tell me what you did with respect 
to that computation? 

A. First we transcribed all of the information 
on the duplicate deposit slips and in the 1952 re- 
eeipt book on three by five eards, put them in order, 
patient’s name and any information we had con- 
cerning payment by the patient, date received and 
reported. 

Q. You identified any deposits on duplicate de- 
posit slips? [406] 
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A. Yes. We also included the names of collec- 
tion agencies of those receipts, whether a Business 
and Professional Service. Those were inserted on 
that card file also, so the card file represented all 
reported income. 

Q. The receipts from collection agency was in- 
cluded on the duplicate deposit slips? A. Yes. 

Q. You could identify that as having been re- 
ported ? 

A. Yes. Well, T have here matched the informa- 
tion regarding payments to the doctor against this 
file. If we could find that item in the file, we knew 
it was reported. If it was not found in the file, we 
set that up on the schedule as unidentified income. 

Q. Inother words, amounts received by the doc- 
tor not identified as such on the return, is that cor- 
rect? De Eines rent, 

Q. Those amounts could then be included in these 
figures on the return that vou were unable to iden- 


tify, is that correct ? A. That is correct. 
Q. All right. You have a schedule of that infor- 
mation comparison ? A. Yes, I do. 


Q. May I have it. 

Myr. Maxwell: Your Honor, I think we can stipu- 
late as to this. I ask it be marked as [407] govern- 
ment’s exhibit next in order, whatever the next four 
numbers are. I offer them for identification. 

The Court: Do you wish them marked as one 
exhibit ? 

Mr. Maxwell: No, your Honor, I would like 
them marked as four separate exhibits. 
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The Court: The last offers will be marked for 
identification as Exhibits 127(a), 128(a), 129(a) and 
180(a). 

Q. Mr. Black, that form you have before you 
there, can you say generally what it contains, in re- 
gard to the figures you have inserted, the form 
which is 127(a) for identification ? 

A. It contains the names of approximately all 
the patients of Dr. Kelley that we could determine. 
I notice there are a few missing on it but generally 
contains all the patients. 

Q. Do you know how many names it contains, 
approximately ? 

A. No, I don’t know, I never counted them. 

Q. Does 1150 sound like a good estimate? 

A. Yes, it does. 

Q. Now I wonder if you will tell us what infor- 
mation you have placed upon those schedules? 

A. Yes, we first entered the information that we 
could determine regarding certain payments to Dr. 
Kelley. 

Q. First is the name, is that right? 

A. The first thing is the name. 

Q. What comes next? [408] 

A. There is a column for stipulations. 

Q. That is amounts stipulated by the defendant 
and the government. Ae Chapels alin 

Q. And the next one? 

A. The next column is testimony. The next col- 
umn is patient card; the next column is fees iden- 
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tified on return; the last column is fees not iden- 
tified on return. 

Q. Now will you give us the first part of the 
information that you have, his name? 

A. His name—— 

Mr. Avakian: These haven’t been offered in evi- 
dence or shown to us, your Honor. If he is going 
to testify to the amounts, I think we should have 
a chance to look at them. 

Mr. Maxwell: I have no objection to counsel 
looking. I might say he might examine them dur- 
ing the noon recess if that would be satisfactory. 
They do constitute computations made by the wit- 
nesss. His testimony, of course, is the best evidence. 
If counsel desires to put them in evidence, that is 
NOME Rome eunee 

Mr. Avakian: May I ask, through the Court, 
whether counsel intends to offer them in evidence ? 
If not, that might ease the problem. 

Mr. Maxwell: Actually, counsel, I hadn’t thought 
about it. Is it your desire that they go into evi- 
dence? 

Mr. Avakian: I don’t know; I haven’t [409] seen 
them, but if these are simply memorandum of com- 
putations of the witness in his testimony, I have 
no objection to going ahead, with the understanding, 
of course, we ean see them and cross-examine. If 
that is all counsel has in mind, I am agreeable to 
going ahead. 

Mr. Maxwell: They are marked for identifica- 
tion. 
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Q. What is the first name as to which you made 

comparison ? A. Aubrey Allen. 

Tell us what you did. 

The testimony column has $250. 

What year is this you are talking about? 
This is 1949. 

Give us the exhibit number of that. 

127(a) for identification. 

Now you have $250 entry in the testimony 
column ? A. That assent. 

@. And what is your next? 

A. I have zero in the fees unidentified on re- 
turn column. 

Q. In other words, you were unable to find any 
payments identified on the ecard receipts for pay- 
ment by duplicate deposit slips? 

A. For that year for Mr. Allen. 

Q. And the last column, unidentified on the re- 
turn ? Tee SS). 

Q. How about the patient cards? [410] 

A. Didn’t have an entry on them in this par- 
ticular case. 

Q. Do you know whether or not there was a 
patient card? 

A. I believe there was for that particular pa- 
tient. Apparently it agreed with this figure. 

@. In other words, you say that the patient 
eard would be paid $250, is that right? 

A. Well, I can’t exactly say that figure, with- 
out checking with the records. 

Q. Can you do that during the lunch hour and 
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come back and tell us about that? A.®@ Yes 

Q. What is the next name that you have? 

A. The next is Esther Ball. 

Q. What do you have? 

A. Testimony eccolumn, $43; identified column, 
zero; fees not identified, $48. 

Q. And what about the next name? 

A. Mrs. M. Faghan. 

Q@. What do you have there? 

A. Testimony column, $388; zero in the identi- 
fied column; fees not identified, $388. 

Q. And the next name? 

A. Evelyn Burke. On the patient card column, 
$177.50, and the identified column, $87.50 and the 
not identified column, balance of $90. The next is 
Irene and Louis Chase. [411] 

@. I think we have gone far enough on the 
blackboard, so go ahead and state to me the other 
names you have found for each patient. 

A. The next is Louis and Irene Chase. Testi- 
mony column, $476.50; patient card column, same 
amount; identified column, zero; fees not identified, 
$476.50. Ann Collette, patient card, $308 zero iden- 
tified; not identified, $808. Next is Dorothy Cooke; 
patient ecard, $115; nothing in the identified col- 
umn; $115 not identified. Next is Buddy Cooper; 
$40 on the patient card; fees identified nothing; 
fees not identified, $40. Next Annette Crooks; $15 
in the stipulated column; zero in the fees identi- 
fied; $15 in fees not identified. Next is Virginia 
Cubberness; stipulated column, $296. I have $26.50 
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from the Nevada industrial Commission; fees iden- 
tified, $150, plus the $26.50 from the Nevada In- 
dustrial Commission, a balance of fees not identi- 
fied, $146. Next is Richard David; testimony column, 
$235. I have memorandum here of patient card 
$350; fees identified is $50; balance fees not iden- 
tified, $185. Next is Catherein Donecette. Patient 
eard, $35; nothing in fees identified; $35 in fees 
not identified. Next L. J. Dossey; stipulation col- 
umn $15; identified column zero, fees not identi- 
fied, $15. Next is Lilly Engblom; testimony column 
$5; fees identified, zero; fees not identified, $5. Next 
Mrs. Gene Etchegoin; patient card column $60; fees 
identified column zero; fees not identified column, 
$60. Next Pete Etchegoin; patient [412] card $10; 
fees identified column, zero; fees not identified col- 
umn, $10. Next Ben Ferrari; stipulated column, 
$55; fees identified column, zero; fees not identified, 
$55. Next Rena Ferrari: testimony column $452; 
fees identified column, $342; fees not identified 
eolumn, $110. 

The Conrt: I think we will take our recess at 
this time. 


(Jury admonished and recess taken at 12:00 
noon. 


Afternoon Session—April 4, 1956—1:30 p.m. 


Defendant present with counsel. Presence of the 
jury stipulated. 

The Court: This perhaps would be a good time 
to dispose of the matter which the Court took under 
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advisement. Counsel for the defendant requested the 
Court, during the course of his examination of the 
government witnesses Green and Heppner, for an 
order to direct the production of certain memoran- 
dum and notes made by these two witnesses, such 
memorandum and reports and data being now a 
part of the file in this case and a part of the gov- 
ernment’s records. The Court has studied the mem- 
orandum presented by the defendant and by the 
government and apparently has made a much more 
exhaustive survey of the subject than [418] either 
counsel. It is the understanding of this Court that 
none of these memoranda, documents or reports 
sought by the defendant and requested to be ordered 
by the court to be produced, were in court at the 
time either of the two witnesses testified and that 
none of this date, memoranda or reports were mn 
fact used by either of the witnesses by way of re- 
freshing their memory. 


Mr. Avakian: Your Honor, may 1 state my un 
derstanding of the testimony of one of those items. 
IT believe Mr. Green testified, in preparation for the 
trial, he had reviewed the memorandum. 

The Court: That is correct. You may proceed. 


ROBER@ BLACK 


resumed the witness stand on further 


Direct Examination 
Q. (By Mr. Maxwell): Mr. Black, I believe you 
were in the middle of giving us your comparison 
between identification of amounts on the return 
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and the deposit slips and the stipulations you have 
on certain patient cards. Now if you recall, this 
first name in 1949, Allen, I believe, and the witness 
testified he paid $250 in the year 1949 and the dup- 
licate deposit slip showed you did not identify this 
amount in the receipts, is that correct? 

eee hat is meht. 

@. So that there was $250 not identified as to 
receipts on the return? [414] 

A. That is right. 

Q. Now there were reported $16,223.26 receipts 
on the return, of which you were unable to identify 
$2,960.75, is that correct ? A. Correct. 

Q. J ask you if you checked, during the recess, 
to find out about the patient card with respect to 
Mr. or Mrs. Allen? A. I did. 

Q. What did you find that your records show in 
respect to that? 

A. I found no record of the patient card as 
transeribed. 

Q. Now can vou explain generally what you have 
done with respect to your comparison there as to 
patient eard in that connection? 

A. If I do not have any patient ecards on this 
sheet in all cases, we do have some information 
which would tell whether or not we do have a record 
of patient card on the transcript. 

Q. And when did you put down the amounts that 
were on the patient cards, or when did you first 
make an entry? 

A. Well, on this sheet here we only made an 
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entry in the patient card column when we deter- 
mined the income figure from that source. In other 
words, there was testimony or stipulations. If it did 
not involve the patient card, we did not put an 
entry in the patient card column. 

Q. On the other hand, if the patient cards were 
involved, what did you do? 

A. ‘Then we made the entry in the patient card 
column. [415] 

Q. All right. I don’t know where you were. You 
were in 1949? AP Nes: 

Q. Will you continue, please, and tell the Court 
and jury what you found with respect to payments 
made by various patients during that year? 

A. I believe the next name is 

The Court: (Intereeding) Gentlemen, I would 
like to make an observation. This accumulation of 
names which he has before him is rather volumin- 
ous, consists of the result of his check and actions 
in connection with this matter. Unless there is some 
obvious reason, I do not see why it couldn’t be stipu- 
lated in evidence. 

Mr. Avakian: May I state our position, your 
Honor? During the noon recess I took as much look 
at these as I could. I believe there were some 172 
files, some of which contained a number of items 
and some very few. We certainly do not want to 
be in the position of stipulating that these things 
here summarized are correct, at least until we have 
a chance to examine them. I think it is obvious we 
can’t examine them in a matter of minutes or two 
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or three hours, because it means checking them care- 
fully. 

The Court: I suggest that that be subject to 
your right to check them over. 

Mr. Maxwell: Your Honor, I think it is [416] 
primarily up to the defendant whether he desires 
to stipulate as to the documents. 

Mr. Avakian: Your Honor, I do not think we 
need any stipulation. I think if the witness testi- 
fies he has prepared these on the basis of the evi- 
dence that has been presented in court, plus evidence 
that is available in court for our examination and 
if we are given a reasonable opportunity in prep- 
aration to cross-examine to go over these, I think 
he could properly offer them in evidence. I wanted 
to make this clear, your Honor, that they go in on 
that basis. I think it is going to take us a long time 
to check this because it is voluminous. We have no 
knowledge, have not seen them until this morning, 
and I am sure your Honor appreciates the position 
we are in and I am only asking that we have enough 
time as would be necessary. We are willing to work 
until two o’clock in the morning if necessary. 

The Court: Perhaps counsel should have that 
right. 

Mr. Avakian: May it be understood, if counsel 
does not object, that these exhibits, when received 
in evidence, may be released to us over night, so 
Wwe may examine them. 

The Court: Any objection, counsel ? 

Mr. Maxwell: No, vour Honor, I can’t see any 
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reason against it. I think the government also is 
going to want access in connection with preparation 
of final calculation. 

The Court: I am wasting more time by trying 
to shorten this. [417] 

Mr. Maxwell: I think probably we can get to- 
gether and stipulate that they might be offered in 
evidence and be received. I want to inform the 
Court of the government’s position in this respect, 
and that is that the documents were finally finished 
last might and that is the reason defendant’s coun- 
sel have not seen them earlier. We had not seen 
them earlier either. It is quite obvious to both the 
Court and jury that the documents are in part pre- 
pared from witnesses who testified a few days ago 
and stipulations about two days ago and obviously 
they could not be compiled prior to that time. Now 
as to the availability of the records from which 
they were compiled, I do not know, but I suppose 
counsel for the defendant will stipulate he is in 
vossession of such books and records as are in ex- 
istence and owned by Dr. Wayne P. Kelley. Since 
these records were compiled frem transcriptions of 
those records, I assume those are all available, coun- 
sel. 

Mr. Avakian: If there is something on the ex- 
hibits which purports to relate to a patient card 
which is different from what the patient card shows, 
we might want to see the work papers or transerip- 
tions to see where the error les. 

The Court: Counsel, if you would just make note 
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of this situation and eall it to the Court’s attention 
on that point. 

Mr. Maxwell: I would be greatly surprised if in 
the transcript of thousands of entries there [418] 
may not be one or two typographical errors of some 
kind. Another situation I would like to bring to the 
attention of the Court. I do not know how long the 
eross-examination of this witness is going to take, 
but his testimony, if these documents are stipulated 
in evidence, on direct will probably only last five 
or fifteen minutes and we have only one further wit- 
ness, Mr. Calkins, an expert witness, and he has 
computations to make and I know we will not be 
able to finish this afternoon, so we may have to ask 
for a recess. 

The Court: TI do not think we need to keep this 
witness all day to go over this and if we can get this 
in, that will give Mr. Avakian and other counsel 
more time to start work on them. I assume counsel 
will have some cross-examination. 

Mr. Avakian: Yes, I am prepared for cross-ex- 
amination on other testimony. 

The Court: Then make the offer if you are 
through, counsel. 

Mr. Maxwell: Yes, your Honor. Subject to the 
understanding with counsel, the government offers 
in evidence Exhibits 127(a), 128(a), 129(a), and 
130(a) for identification. 

Mr. Lohse: No objection, subject to the under- 
standing. 

The Court: The offers will be received in evi- 
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dence as government’s Exhibits 127(a), 128(a), 
129(a), and 130(a), with the understanding [419| 
had concerning the defendant’s right to examine and 
later cross-examine. 

Mr. Black, I think we have saved you perhaps 
a sore throat. I would at this time, then, like to ask 
you if you have totalled up these amounts on Ex- 
hibits 127 to 180 inelusive, for each year? Have you 
done that, sir? 

A. Well, I have had tapes run on most of the 
columns. 

@. Some columns you have had tapes run on, 
is that right? AS Chaise i 

Q. Well, we will see what you have. Put that 
down. (Writes on blackboard) 

A. For the year 1949 we have in the stipulation 
column a total of $1350. 

@. 1350, all right, stipulation column. 

A. In the testimony column we have a total of 
$3141, and the patient card column a total of $6688.- 
50; in the identified column, $1117; in the last col- 
umn, not identified column, a total of $8843.50. 

Oe alii#richip, 1850: 

A. I do not have totals for it, except the final 
column, in 1950. 

Q. Maybe we can get those this afternoon or to- 
morrow. 

A. Total in the Jast column is $14,804. 

@. And for 19512 

A. In the stipulation column total of $2,981; 
testimony column, $3,956; patient card column, $15,- 
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247.85; and the identified fees [420] column $5,559.- 
04, and the fees not indentified column total of $13,- 
430.31. 

@. And 1952? 

A. In the stipulated column, total of $1,666.50; 
testimony column, $2,948; patient card column, $8,- 
153.28; in the fees identified column, $5,683.13; in 
the fees not identified column, $4,485.50. 

Q. Now, Mr. Black, during the course of your 
investigation, did you have occasion to contact a 
number of Dr. Kelley’s patients? 

A. Yes, we did. 

@. And did you contact all of his patients? 

A. No, we were not able to contact all of them. 

Q. How did you secure the names of these pa- 
tients you attempted to contact? 

A. Well, principally from the patient cards. We 
had the name and dates on the patient card and 
ehecked that against the recent telephone books; 
also sent out letters and got some information from 
other sources. 

Q. Such as? 

A. Hospital records; sometimes the patients 
would refer us to another patient. 

Q. Did you contact a number of patients as to 
whom you had no record of a patient card? 

A, Yes. 

Q. How would you contact them? [421] 

A. We would have to get that name from some 
other source, as a patient or hospital record. 
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Q. Do you know approximately how many pa- 
tients you were able to contact? 

Mr. Avakian: I think we ought to have this 
exactly, 1f at all. 

Mr. Maxwell: If we have it exactly, I will be 
elad to give it to you. 

A. I don’t have it exactly. 

Q. Can you estimate? 

A. No. I think we have some figures. I wouldn’t 
be able to look them up. It would be very difficult. 

Q. Would you say it was over two or three hun- 
dred ? 

Myr. Avakian: I object to his leading his witness. 
The witness has answered. 

Mr. Maxwell: Iam just trying to get an estimate. 

The Court: You may answer. 

A. No, I think it would be less than that. 

Q. Could you say approximately how many pa- 
tients the doctor had, to your knowledge, during 
the years 1949 to 1952? 

A. The best souree I have for that would be to 
count the names on one of these lists. 

Mr. Maxwell: I believe counsel will probably 
stipulate there are approximately 1150 names. 

Mr. Avakian: I will be glad, after going over it, 
to [422] stipulate to the exact number then. 

My. Maxwell: There are 46 pages in the list and 
2) names per page, that would make approximately 
1150. 

Mr. Avakian: There are many pages which are 
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blank here. J just wouldn’t know—a few pages 
that have only one name. 

Mr. Maxwell: ach page has 25 names. 

Mr. Avakian: Your Honor, J stppose we can 
work this out after we examine them. 

Q. Mr. Black, you have probably heard that 
there has been some testimony in here with respect 
to currency owned by the doctor at various and 
Sumary times, particularly prior to the years 1947 
Now did you make an investigation with respect 
to such currency ? A. Yes. 

Q. Did Dr. Kelley give you any information 
with respect to the currency? In other words, did 
he give you any leads as to currency? 

A. Yes, he did. He said his father and mother 
knew about it at one time and his brother and sister. 
Q. Did you make an investigation into that? 

fee yee we did. His father 

Mr. Avakian: Just a moment. Is this going to 
be hearsay ? 

Mr. Maxwell: I asked him if he made an investi- 
gation. He said yes. [423] 

Mr. Avakian: He was answering the question, 
I don’t know what he is going to say. 

Q. What did you do? 

A. With respect to his father and mother, his 
father died. In respect to his mother, he said she 
lived back East and we attempted to have some one 
from our office interview her there. We found 
that 
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Mr. Avakian: Unless this is the witness’ own 
knowledge, we object as being hearsay. 

Q. Did Dr. Kelley tell you where his mother 
was at that time? 

My. Avakian: May we have the time and place? 

Q. Whatever time it was you had the interview. 

A. As I recall, the interview we had with Dr. 
KXelley was February 4th. I believe at that time 
he said that she was in a hospital back in Connecti- 
Gui 

Q. Did he say she was mentally incompetent at 
that time? 

A. Ido not recall whether he said at that time 
or whether I heard it some place else. 

Q. Any way, what did you find with respect to 
her condition as a result of your investigation? 

A. Well, we received back a letter from his 
mother’s doctor saying she was incompetent to an- 
swer the questions. 

@. Now you said that the doctor told you that 
the currency had been in the custody of his brother 
and sister? 

Mr. Avakian: No, your Honor, there was no 
such testimony. [424] 

Mr. Maxwell: I believe there was such testimony. 

Mr. Avakian: No, the witness has not testified 
that Dr. Kelley said the currency was in the cus- 
tody of his brother and sister, I am sure of that. 

Q. My. Black, did you so testify earlier? 

A. I believe I did; I meant to. 

Mr. Avakian: His testimony was that Dr. Kelley 
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told him his sister knew about it and just now he 
said his brother and sister knew about it. 

Q. What was the testimony? 

A. Well, during the first conversation with Dr. 
Kelley 

Q. What date was that? 

A. That was November 6th—he told us that 
he had a Joan on his Ford and the reason for that 
was his brother and sister had custody of his cur- 
rency. 


@. Now did you make an investigation with 
respect to Dr. Kelley’s statement to you that his 
brother and sister had custody of his currency ? 

eeeves, | did. 

Q. What did you find in your investigation? 

A. Well—— 

Mr. Maxwell: I will withdraw the question. 

@. What did you do? 

A. We again wrote letters to our office to inter- 
view his brother [425] and sister and received a 
reply 

Mr. Avakian: I object to the contents of the 
reply. Huis brother and sister testified here. Any- 
thing else is hearsay. 

Mr. Maxwell: I think his brother and sister so 
testified, yes, that they had no custody of his eur- 
rency. 

Q. Now did you make any additional investiga- 
tion with reference to Dr. Kelley’s alleged cur- 
rency ? 

A. We checked immediate sources for financial 
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statements from his bank and loans. We did not 
find any reference to financial statements for the 
doctor for the period prior to 1946. 

Q. Do you recall whether or not the doctor ever 
made a statement to you with respect to financial 
statements at any time? 

A. Idon’t reeall that he did. 

Q. Did you do anything else in connection with 
the investigation of the doctor’s currency ? 

A. Well, we again tried to contact one of his 
former wives he was married to during the former 
years. Again we wrote letters and received a re- 
ply 

Mr. Avakian: Just a moment—we object to the 
contents of the reply. One of the former wives is 
under subpoena and we have her to testify. I don’t 
think we should have hearsay. 

My. Maxwell: Your Honor, please, counsel has 
insisted that the government furnish evidence in 
this trial as to investigations and cash on hand. 
This witness is not testifiying as to [426] the truth 
or falsity of the rephes given, but merely the inves- 
tigation that was made and that he received rephes 
which were negative. 

Mr. Avakian: We object to that statement as to 
what the replies contained. I ask that counsel be 
admonished from making such comments. 

The Court: That portion of counsel’s statement 
that the replies were negative will be stricken and 
the jury will be advised not to consider that as part 
of the evidence. ‘There is no other evidence here 
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as to what the replies were. I believe, counsel, 
that if your question elicits only such information 
as you have recited, you are on safe ground. If it 
goes any further, you are not. 

Mr. Maxwell: That is all I intend to elicit, your 
Honor. 

Mr. Avakian: We do not object to the financial 
statement, but we do object to this witness giving, 
even by implication what testimony would be offered 
by witnesses under subpoena. 

The Court: He hadn’t. 

Mr. Avakian: He was about to, your Honor. 

The Court: You can object when he starts. 

Mr. Maxwell: We do not intend to start, if the 
Court please. [427] 

Mr. Avakian: Sometimes we have to object, be- 
cause it is too late when he started. 

Q. I believe, Mr. Black, you were saying that 
you sent inquiry with respect to former wives? 

A. Yes, sir. 

Q. And you were about to say that you received 
some replies. I wonder if you could say what the 
nature of those replies were? 

Mr. Avakian: Objected to as calling for hearsay ; 
no showing it is unavailable by witnesses. 

Mr. Maxwell: What witness are you referring to? 

Mr. Avakian: Well, you have called by name 
one of the former wives and you can put her on the 
witness stand. Let us not have hearsay through 
showing as to what she would say. Put her on the 
stand so I can cross examine. 
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Mr. Maxwell: I don’t intend to bring in hearsay. 
I do intend to show the investigation made with 
respect to leads given by Dr. Kelley. 

Mr. Avakian: The fact he made inquiry shows 
investigation was made. As to what that produced, 
that is something to be developed by admissible evi- 
dence. 

The Court: I think, counsel, vou are satisfied 
of the leads? 

Ma. Avakian: I take it they made a start. I do 
not think they proved anything, except they made 
an investigation. 

The Court: Apparently you are satisfied that an 
[428] attempt was made of the leads? 

Mr. Avakian: JI am satisfied they made some 
effort, your Honor. 

The Comt: I do not think, counsel, the contents 
of the report should be received at this time. It 
does appear to be hearsay. 

Mr. Maxwell: Yes, your Honor, and I will not 
try to get the contents. I just want to know if he 
received any additional information with respect to 
eash on hand or currency as a result of his inquiry. 

Mr. Avakian: That is a left-handed way of get- 
ting in the same thing. 

Mr. Maxwell: I think that is perfectly proper to 
co before the jury by this witness. 

Lhe Court: You make a fresh start. Reframe 
vour question. 

Q. Did your inquiry = respect to the former 
wives, Mr. Black, develop any additional or any in- 
formation with respect to cash on hand? 
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My. Avakian: Objected to as calling indircetly, 
and by conclusion, for contents of some communi- 
eation; apparently hearsay. 

The Court: Answer yes or no. 

A. Yes. 

Mr. Maxwell: Now I don’t exactly know what 
the answer [429] was to the question that was 
objected to. 

Mr. Avakian: The answer was yes, your Honor. 
Your Honor instructed him to answer yes or no. 

The Court: He answered yes to the question if 
he was given additional information. 

Q. Did it give you additional information, Mr. 
Black, that there was or was not any such currency 
on hand? 

Mr. Avakian: Objected to—— 

The Court: That question has been answered 
yes. 

Q. It has been answered yes—is that the way 
you understand it, Mr. Black? Perhaps we ean 
reask the question and we will undoubtedly get an 
objection again; perhaps we can make it a hittle 
clearer. My. Black, did you reecive reply to any 
inquiry with respect to the docto1’s former wives, 
is that right? A. Yesy Dedid: 

Q. Did that reply indicate information that the 
doctor did have currency on hand in any substan- 
tial amount? 

Mr. Avakian: Objccted to as calling for the wit- 
ness’ conclusion as to the contents of a letter. Hear- 
say. We object to it. 

The Court: Objection sustained. 
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Q. Did the reply contain information as to the 
existence of currency ? 

Mr. Avakian: Same objection. Your Honor, to 
the extent it may relate to whether he got additional 
information, we [4380] will not object. Any attempt 
to characterize the nature of the information calls 
for hearsay. 

Mr. Maxwell: Your Honor, I think the reply, 
as to whether it did or did not contain information 
as to the existence of currency; in other words, 
whether the reply was affirmative that currency did 
exist, or negative that currency did not exist, would 
be admissible, not to prove whether or not currency 
did or did not exist, but whether, as a lead and in 
order to establish a lead, I think we have to have 
the witness testify to what leads he received. Now, 
if counsel does not want to know what leads he 
received—I do not see any way going into it any 
other way. 

The Court: That is not being offered, as I take 
it, for anv fundamental valne at the moment. The 
offer is for the purpose of showing what this agent 
did. 

Mr. Avakian: What he did was to write to the 
former wife. As to what she said, that is what 
counsel is trying to get in, what she said. That is 
hearsay until she comes to the witness stand. 

The Court: Let us ask if he reccived any further 
leads from the contents and let it go. 

Q. Verv well. Did vou receive anv further leads 
from the contents of the correspondence ? 
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A. No. [481] 

Q. Now in connection with your investiga- 
tion into this currency, what else did you do, Mr. 
Black, if you can recall? 

A. I recall checking the court records on his 
former divorce to see if they had any connections 
to his financial status at the time of the divorce. 

Q. Did you examine his early income tax re- 
turns ? A. I personally did not. 

Q. Did My. Green do that? A. Yes, he did. 

@. <As I recall, you testified Dr. Kelley stated to 
you that he had a mortgage on his Ford automobile 
in 1946? A. So he said. 

Q. Did you make investigation to find a record 
of that mortgage? 

A. Yes, I did. I checked with the company that 
sold him the automobile. I found he paid cash for 
it within a short time. I also checked the title 
mortgage file. I didn’t find a record of a mortgage 
of the Ford. However, there was a record of 
another title mortgage. 

Q. Was that on an automobile? 

A. As TI recall, it was on a Mercury. 

Q. Mr. Black, was there some adjustments which 
should be made on these figures we have on the 
board for 1949, 1950, 1951 and 1952, with respect 
to not identified on returns? 

A. Yes, there is. There should Hevea just- 
ment to a number of [432] columns there. 

Q. Can you tell me what it 1s? 

A. Ido not know if T mentioned it. In addition 
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to the testimony, stipulations and patient cards, we 
have another source of income which would be re- 
ceipt books for 1951, and we found that during the 
last few months of 1951 there was income of $1,695, 
which was not included in those figures which I 
have already given and which 
@. Will you break that down? 
A. We will eliminate from the figures on re- 


ceipt book income, which we had picked up in 
column stipulation, testimony and patient cards, 
and we also eliminate any income indicated by the 
receipt book for the year 1951, which was in identi- 
fied receipts by deposit slips. 

Q. And does that result in adjustment of figures 
on the board? Should there be any change? 

A. Yes, for the year 1951 it would add to the 
not identified on return column the total of $1695. 

Q. That should be added on to this 13 thousand 
dollars? A. That’s right. 

Q. Anything else? 

A. We made adjustments as you have there for 
unidentified on return and also made some other 
deductions for income which the doctor reported, 
which perhaps should not have been reported. 

Q. How do you mean that? Explain. [433] 

A. There was some income he received in the 
year 1948 which he actually reported in 1949. We 
deducted that figure and did the same thing there 
each year. 

Q. In other words, he would receive income at 
the end of 1948 and be reported in 19492 
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Pe hats right. 

@. And he would receive income in 1949 which 
he would report in 1950? ee Thataicnaeine 

Q. So you then shoved back in 1949 and shoved 
1948 income out of 1949? A. Yes. 

Q@. You made that adjustment then for each 
year, I take it? A. Yes. 

Q. Please tell me what that adjustment was. 

A. The year-end adjustments, we have a deduc- 
tion for the year 1949 of $86.50. 

Q. In other words, 1949, $86.50. All right, 1949 
year-end figure should be $89 less, you say? 

As $86.50. 

@. The year 1950? 

A. For that particular item there was no adjust- 
ment for 1950. 


Q. 1951? A, $22.50) 

Q. More or less? [434] A. Less. 
Seeedierieht, 19527 A. $600.50, 
Q. Less? 


A. Less. Giving you those figures, that is the 
total deduction. In other words, we did not date 
back to the previous vear. 

@. You did not date back? 

A. That does not include any amount sect back. 

@. In other words, 1950, received late in 1950, 
which was reported in 1951, you took it out of 1951 
receipts, but didn’t put it back in 1950 receipts, is 
that right? 

A. Yes, that is true. Now, there are some other 
adjustments. First, the figure I mentioned previ- 
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ously, item of $750, he received as repay from 
George MckKaig. 

Q. Received during the year 1952? 

A. 1952. He had reported that with his medical 
receipts, so we deducted that. 

@. What else? 

A. During the year 1950 he overstated one of 
the totals to the extent of $180. 

Q. One of the totals of what, Mr. Black? 

A. That would be one of the totals in the dupli- 
cate deposit slips. He had it entered $425. <Ac- 
cording to our figures, it should have been $245. 
Also on his receipts on the collection [435] pages, 
there were some items which he reported as he re- 
eelved them from the patient, and also reported the 
income some time later when he received the balance 
in the check from the patient. That amounted to 
$3 in 1949, 1950 a total of $10, total of $101.05 for 
the year 1952. 

@. Those are the full adjustments? 

A. Those are the full adjustments. 

Q. Do you have any idea of the number of 
items, patient names, which you made in the years 
1949 to 1952? 

A. That again would be a guess. We just fin- 
ished this list. 

My. Avakian: That is the same item we were 
going to stipulate on after we counted them? 

Moa. Maxwell: No. 

Mr. Avakian: We will stipulate, after counting, 
anything on the schedules. 

Mr. Maxwell: You may inquire. 
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Q@. (By Mr. Avakian): I want to make sure I 
understand these year-end adjustments that you 
made, Mr. Black. You said there was $86.50 for 
1949, for example? 

A. Yes. $86.50 was four different items. 

Q. Without giving me the items, would you ex- 
plain what this adjustment was? 

A. Yes. They are items which, according to the 
information we were able to collect, he actually 
received in 1948 but appeared [436] in 1949; it was 
included in 1949 income tax. 

Q. There was no adjustment on that account in 
1950 ? A. No deduction. 

Q. In other words, in 1950 he didn’t report any 
item which he had received in 1949? 

A. None we were able to determine. 

Q. Do you have Exhibit 127 before you? That 
is the 1949 schedule. A. Yes. 

Q. My notes indicate that the very first item 
which you read and which Mr. Maxwell wrote on 
the board at the time, was Aubrey Allen, $250, is 
that right? Aa Whariserrelnte 

@. And you showed that as to the $250, accord- 
ing to the testimony, as having been paid in 1949, is 
that right ? A. That is the way I have it. 

Q. And you show another column, fees identified 
on returns, was zero? A. Miers rie 

Q. And then you put the full $250 in fees not 
identified on returns, is that correct? 

pee That is right: 
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Q. As to the testimony, do you refer to testi- 
mony which was given with regard to the check 
stub dated December 28, 1949 for $250, which is 
the item in Exhibit 95? [437] 

A. AsTI reeall, this is on testimony of Mr. Allen. 
There were no amounts on the card. I was able 
to get these particular figures only from Mr. Calk- 
ins, who had seen the exhibit just prior to the time 
the witness brought it into court. 

@. The exhibit is before you. Mr. Allen testified 
in person, you recall that, don’t you? A. Yes. 

Q. And the only document he presented on this 
$250 item was that check stub, was it not? 

A. I don’t recall every detail of his testimony. 

@. At this time are you able to tell me, of your 
knowledge, the information which led you to classify 
that $250 as a non-identified item ? 

A. Yes, we were not able to identify 1t on the 
dupheate deposit slips for the year 1949. 

@. And I take it you did not identify it for 1950 
either, because you said you made no adjustment 
on account of items received ? A. No. 

@. You found no record in Dr. Kelley’s records 
anywhere of the receipt of that money, is that 
correct ? A. Yes. 

Mr. Maxwell: Do you want to offer this in 
evidence? 

Mr. Avakian: I would like to show it to the 
witness. 

Mr. Maxwell: I object to showing the witness 
any document [4388] not properly identified and 
not in evidence. 
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Mr. Avakian: It will be identified, your Honor. 

Q@. Mr. Black, I am going to show you what 
purports to be a dupheate receipt book, and ask you 
if that is one of the duplicate receipt books which 
the doctor and Mrs. Kelley turned over to you and 
Mr. Green during the course of your investigation? 

A. It appears to be. May I refer to my notes? 

@. Yes, I would lke to have you verify that for 
sure. Mr. Lohse called my attention to the fact 
that this is actually a duplicate deposit book, is 
that correct? A. Duplicate deposit book. 

Mr. Maxwell: J ask the document be marked for 
identification. 

Mr. Avakian: Before that, may I make the state- 
ment I believe the witness, when he examines it, 
will testify he has made a transcript of this. 

The Court: I think it should be marked. 

Mr. Avyakain: The trouble is we need it all 
through the trial. May it be returned in our cus- 
tody during the course of the trial, rather than the 
clerk’s? 

Mr. Maxwell: I strongly object. 

diresCourt: Let jis mark at theny Mao Clerk eat 
this time so you both can use it. This is defendant’s 
Exhibit E and put a number after it, showing it is 
for identification, so it will be H-1. [439] 

My. Avakian: For the record, may it be noted on 
the cover of that duplicate deposit hook there is a 
notation, “January 1948 to June 1950.” 

@. Mz. Black, I will call your attention to Ex- 
hibit 123, which Mr. Green testified was a receipt 
obtained by yourself and Mr. Green from Dr. 
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Kelley when you returned certain records, and ask 
you if you find on that typewritten receipt a refer- 
ence to a duplicate bank deposit book for January 
1948 to June 1950. A. Yes, I do. 

Q. And this duplicate deposit book which I 
have shown you, Exhibit E-1 for identification, is 
the book which you had and which you returned to 
Dr. Kelley on December 17, 19538, isn’t it? 

A, Yes: 

Q. Now, calling your attention to the page in 
this book which I am now opening for you, do you 
find a reference there in January, 1950, under the 
column of cash to an item of Allen, $250? 

A oee-cs: 

Q. And by referring to the next page, do you 
find that the total of that check, and the various 
checks listed with it, $344, is included in the Janu- 
ary receipts? 

A. It is included in the figure 912. 

Q. And Mr. Black, now that I have ealled this 
to your attention, isn’t it true that this $250 Allen 
item, which was the first item on Exhibit 127, was 
included in Dr. Kelley’s income tax return [440] as 
a part of the receipts in January of 1950? 

A. ‘That item was. 

Q. And the check stub is dated December 28th, 
is it not? Pee livat is true: 

Q. You missed the fact, then, that this was a 
year-end check which was included in nest year’s 
income, isn’t that correct 2 

A. Yes. As T said before, we didn’t see that 
check or stub until just now. 
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Q. But in working over the duplicate bank de- 
posit book, vou didn’t put that item in the right 
place and use it in the right way? 

A. No, that should have been an identified item. 

Q. I haven’t time to go through others. We will 
defer that until later, so T am not questioning you 
further regarding these three exlibits, Mr. Black. 
I believe vou testified that you received your as- 
signment on the Kelley matter on September 22, 
1953, is that correct ? A. Yes. 

Q. How do you remember that date? 

A. I looked that up on the assignment. 

Q. Did vou know at that time that Revenue 
Agent Green was working on the matter? 

A. Not until I got the assignment. 

Q. Did you almost immediately find out who the 
Revenue agent was? [441] ie Yes. 

Q. Did you talk to him then? 

A. I talked to him within the next, I don’t know, 
within the next couple of weeks. 

Q. When you talked to him within the next 
couple of weeks, did you discuss any procedure as 
to the manner in which you and he were going to 
discuss this investigation ? 

A. No, I don’t recall discussing the procedure 
at all. 

Q. Was there any discussion with regard to 
whether he was going to go ahead on the work? 

A. Yes, I believe we did come to that conclu- 
sion, we decided Mr. Green was to continue with his 
audit. 

Q. And then was it understood that he was to 
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go out and get patient cards and start working on 
them ? A. I understand he did that. 

Q. Was that part of your discussion with him? 

ADIN G: 

Q. He did that on his own, is that right? 

vee Ce: 

Q. You are a Special Agent for the Internal 
Revenue? A. That is mght. 

Q. Does a Special Agent have a particular type 
of work he is supposed to do? 

A. Well, yes, we work principally on fraud 
cases. 

Q. And in the conduct of an investigation, do 
you, as Special [442] Agent of the Internal Reve- 
nue, have any joint division of work that you try to 
follow? 

Mr. Maxwell: We object to this line of question- 
ing as immaterial. 

The Court: The witness may answer. Objection 
overruled. 

A. Well, theoretically we do. As a matter of 
fact, I think we work everything together. 

@. Sort of a hand in hand proposition, is it? 

A. Yes. 

@. You testified, Mv. Black, that you had a 
conference with Mr. Green, Mr. Lohse, Mr. Lyon 
and myself, and it was stipulated the date of that 
was June 9, 1954. Do you recall that conference 2 

A, “es, I do. 

Q. Do you recall the matters which were dis- 
cussed ? A. I recall some matters, yes. 
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Q. Did you make a memorandum of what was 
discussed then ? 

Mr. Maxwell: Objected to as immaterial. 

The Court: Objection overruled. 

ie Yes, i -did. 

Q. Have you referred to that memorandum to 
refresh your recollection in preparation for your 
testimony here? A. Yes, briefly. 

Q. About how long ago did you do that? [443] 

A. Oh, sometime within the last few weeks. 

Q. Do you recall that shortly after that confer- 
ence I wrote you a letter, in which I set forth, item 
by item, my understanding of the things which were 
discussed ? 

A. Yes, I recall the letter, yes. 

Q. Do you have that letter? 

A. Not with me, not here. 

Q. You didn’t answer that letter, did you? 

A. I don’t recall, but I believe I answered every 
letter I got from you. 

Q. Do you recall whether there was anything 
stated in my letter with regard to the items dis- 
cussed, whether the record was incomplete ? 

A. What do you mean—whether or not you an- 
swered every question that we asked ? 

Q. Did I set forth in my letter all of the items 
which were discussed and the items which were to 
be a subject of further information ? 

A. JL wouldn’t be able to say right at the moment 
whether you mentioned every subject. I know you 
did mention several subjects. 
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Q. Mr. Black, you testified on your direct ex- 
amination, that at this conference on June 9th, you 
asked us for more information regarding cash on 
hand and you never got any. On what do you base 
your testimony that that matter of cash on hand 
was discussed at that time? [444] 

A. Just a recollection. 

Q. Do you have any notes which show that? 

A. Well, I don’t have my notes right here at the 
present time. 

Q. Would you refer to your notes and would 
you refer to the letter which I wrote you, setting 
forth my understanding of the items discussed, and 
will you look to see whether you wrote me in answer 
to that letter and see if you can oe all that by 
tomorrow morning? 

Mr. Maxwell: Your Honor, we object to that. 

Mr. Avakian: I am entitled to cross examine on 
this statement, which I think is a damaging state- 
ment made by the witness. 

Mr. Maxwell: You are entitled to cross examine 
on the offer. To go and do a lot of research is 
another question entirely. 

The Court: It seems to me the purpose of the 
cross examination is to determine the credibility of 
the witness. You can do that by cross examining 
the witness and not by Dee in everything that 
might concern it. 

Mr. Avakian: When the matter was raised on 
direct examination, a statement was made that we 
failed to produce certain information that was re- 


Umted States of America A15 


(Testimony of Robert Black.) 

quested. JI would like to make a demand at this 
time for the production by the government of the 
letter which I wrote to Mr. Black on June 14, 1954. 
I appreciate that [445] they can not produce it this 
moment, but I think it is reasonable, if there was 
a4 communication which described the information, 
the letter itself should be produced here. I can 
produce my carbon copy of it, but I think it is 1m- 
portant to show he got the letter. 

The Court: The demand will be refused. 

Mr. Brown: Your Honor, please, so there will 
be no question tomorrow, this witness is not being 
directed to do the things Mr. Avakian asked him 
to do, is that correct? 

The Court: That is the Court’s order. 

Mr. Avakian: Your Honor, please, may I ap- 
proach the bench with counsel? 


(Conference at bench between Court and 
counsel. ) 


Mr. Avakian: I will ask, your Honor, that the 
carbon copy of my letter, dated June 14, 1954, pur- 
porting to be letter from me to Mr. Black, be 
marked for identification. 

The Court: It will be marked Exhibit F-1 for 
identification. 

@. Mr. Black, I will ask you to read that letter, 
carbon copy, and see whether it refreshes your 
recollection or not as to whether you received that 
letter from me, the original of that? 

A. I remember receiving the letter, yes, sir. 
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Q. And does the reading of that letter refresh 
your recollection as to the items that were dis- 
cussed ? A. Yes. [446] 

Q. And isn’t it true, My. Black, that there was 
no discussion at that conference about the item of 
eash on hand? 

A. Reading over this, I see no reference to that 
particular subject. 

Q. Isn’t it possible, Mr. Black, 1n testifying that 
that item was discussed at that conference on June 
9th, you may have been confused with items which 
may have been discussed at some other conference? 

A. I doubt it, but there is always a possibility 
that it could have occurred at some other confer- 
ence, yes. 

Q. Do you reeall that you testified that on Feb- 
tuary 4, 1954, there was a conference which was 
stenographically transcribed, attended by Mr. 
Green and yourself, Mr. Lohse and Dr. Welley and 


the stenographer? A. Correct. 
Q. And your testimony on that matter was based 
on your memory, was it? A. Yes. 


Q. You stated on your direct examination that 
at that conference Dr. Kelley said that his sister 
knew of the currency in Hubbardsville? 

A. Yes. 

Q. And is it still your testimony that Dr. Kelley 
said that at that meeting on February 4th? 

A. Yes. [447] 

Q. Are you quite positive on that, without hav- 
ing to refresh your recollection? 
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Mr. Maxwell: Counsel has a copy of that state- 
ment. 

Mr. Avakian: I want to be fair to the witness. 
If he would like to look at it, I would be happy to 
have you produce it. If he is sure, wants to testify 
without it, that is all right. 

Mir. Brown: He has answered the question twice. 

The Court: Unless you desire to impeach, I think 
he has answered the question. 

Q. Let me ask you this, Mr. Black, isn’t it true 
that what Dr. Kelley said about his sister at that 
time was this, that after you asked him if anybody 
else, other than his mother and father knew about 
this currency, his answer was, “Unless my sister 
knew about it,” and if you like, I will show you the 
statement. Do you have it here? 

Mir, browne This isstlescopy: 

A. Do you want me to answer that question now? 

Q. Would you look at the statement first? 

A. As TI recall, there were two references to sis- 
ter in that statement, one as you said, aiso another 
reference to the sister under which he said she 
knew. 

Q. I will call your attention to page 8 first and 
ask you, after you have looked at that page, if it 
is not true that you asked the doctor if any other 
person was aware of the curreney other [448] than 
his father and mother and his answer was, ‘Yes, 
my sister knew about it.” 

Mr. Maxwell: If this is an attempt to impeach 
the witness, no proper foundation has been laid. 
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Mr. Avakian: It isn’t impeachment, it is testing 
his credibility. 
The Court: J think he may refresh his memory. 
A. May I look over this? 
(Jury admonished and afternoon recess 
taken at 3:00 o’clock.) 


elo. Ml. 
Defendant present with counsel. Presence of 
the jury stipulated. 


MR. BLACK 
resumed the witness stand on further 


Cross Examination 

Q. (By Mr. Avakian): Mr. Black, have you 
now examined the entire statement? 

A. Just partially, not the entire statement. 

Q. Did you find any other statement ? 

A. Yes, on page 8, you refer to letter here, says, 
“Unless my sister knew it,” refers to cash. On page 
12 the question was, “You say your father and 
mother had no oceasion to count it or check it”; the 
answer that he gives to that: “I don’t know of any 
reason why they should, my sister knew about it.” 

Q. So on one question he said, “unless” and 
another he said, “My sister knew about it”? [449] 

i Ulieimier com ect. 

@. Then you testified Dr. Kelley said the money 
bad been in the custody of his sister. Will you look 
on page 8 and sce if you asked him that question 
and tell us what his answer was? 
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Mr. Maxwell: I don’t believe the witness’ testi- 
mony in respect to custody was in connection with 
the conference on February 4, 1954. 

Mr. Avakian: Since I was not at any other 
conferences, I don’t know where it was. Let me 
reframe the question. 

Q. At that February 4th conference, did you 
ask Dr. Kelley if the money had ever been in the 
custody of his sister? A. Yes. 

Q@. And what was his answer? 

A. He said no, she wasn’t at home all of the 
time, “My sister was away at college a good part 
Oreuhe tiie.” 

Q. When you asked if the money was in his sis- 
ter’s custody, do you recall now he said no? 

Mr. Maxwell: Object to that; the answer was 
just read. 

The Court: Objection sustained. 

Mr. Avakian: I will withdraw the question, your 
Honor. 

@. Mr. Black, since at the moment at least we 
have only my carbon copy of this letter of June 
14th, I am going to get close to you. We will both 
try to keep our voices up. By reference to this 
earbon copy again, Exhibit F-1 for identification, 
at that conference on June Sth, did you ask that 
we, as Dr, Kelley’s representatives, [450] make an 
analysis of the business expenses and check the ree- 
ords and furnish that to you? 

A. I believe I did. 
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Q. Was that done? Did Mr. Lyon make such 
analysis and furnish it to you? 

A. Of the expenses, yes, he did. 

Q. And then did you ask that the work sheet at- 
tached to the taxpayer’s return, copies of their re- 
turns, be made available to you? 

Ae hat iesieht, 

Q. Was that done? A. Yes. 

Q. Did you ask for bank statements and can- 
celled cheeks for 1946 and 1947 be made available? 

Nee Vedi. 

Q@. Was that done? A. Yes. 

Q. Did you ask that we prepare a recital of 
checks any person had for each year from 1946 to 
1952 inclusive ? A. Yes. 

@. Was that done? A. That was done. 

Q. Did you ask that we prepare and turn over 
to you a schedule of insurance and endowment poli- 
cles, showing dates, amounts, annual premiums and 
benefits received each year? [451] 

A. We asked for that. 

Q. Was that done? 

A. JT don’t think all of that was done, but I think 
he did furnish as much as he could. 

Q. Mr. Lvon worked up all of that and I believe 
has turned it over to you? 

A. He worked on the figures, yes. 

@. And JI stated in my letter the policies would 
be available to you, is that right? 

& That 1s what your letwer states, yes: 

@. And you asked that we prepare and turn 
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over to you schedule showing the date the airplane 
purehases were made? A. Yes. 

Q. Was that prepared and turned over to you? 

A. Yes, I believe it was. 

@. Did you ask, on the June 9, 1954, conference, 
that we give you information regarding stocks 
owned by Dr. Kelley in the Federal Gas & Water 
Company ? A. Yes, we did. 

Q. Did I furnish you that information in this 
letter of June 14th? 

A. Yes, you stated the information which you 
received from Dr. Kelley. 

Q. Did you ask at that conference for us to let 
you know whether or not Dr. Kelley had engaged 
in private medical practice [452] while serving in 
the army ? A. Yes. 

Q. Did I give you that information in this 
letter ? A. Yes. 

Q. Did you ask us to try to get information to 
you, regarding the amount of pending deposit in 
account No. 79238 at the National Bank of Hamilton 
in Hamilton, New York? 

A. I don’t recall whether that question was at 
the conference or during telephone conversation 
between myself and Mr. Avakian shortly after the 
conference. It was on one of those two occasions. 

Q. Did my letter of June 14th set forth what 
we understood Dr. Kelley’s impression to be regard- 
ing that account and state Mr. Lyon would try to 
develop further details for you? 

A. That is correct. 
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Q. Was that done? A. Yes, that was done. 

Q. And at that date did you raise the question 
of whether Dr. Kelley’s patient cards would be 
made available again? A. Yes. 

Q. Did I state in my letter of June 14th I would 
like to defer that matter until we had made a full 
analysis of that, and if we did turn them over to 
you, we wanted to have some understanding which 
would avoid injury to Dr. Kelley’s patients, due to 
large scale circularizing of his patients? [453] 

A. Yes. 

Q. And at that conference did you ask whether 
we would be willing to have Dr. Kelley sign the 
typewritten transcription of the question-answer 
statement which was taken February 4, 1954, with 
he and Mr. Lohse? A. Yes. 

Q. And in my letter did I state we would like 
to defer that until the accounting work had been 
completed by Mr. Lyon? nee Yes. 

Q. Do you recall some months later, after you 
had been transferred back to San Francisco, I 
talked to you on the telephone and asked you 
whether we should make arrangements to get to- 
gether to have Dr. Kelley sign the statement? 

A. TI recall a telephone call from you in San 
Francisco. I don’t recall that we made any ar- 
rangements to get together. 

Q. That is right. I am just asking if you re- 
eall the conversation in which I asked you whether 
we should make arrangements. 

A. That I do not recall at the moment. 
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Q. You recall the matter was discussed in some 
form or another? 

A. As I say, I don’t recall whether you sug- 
gested we get together or not. The only thing I 
remember at the moment was I had been trans- 
ferred to San Francisco. I can’t tell you any more 
about that conversation right at the moment. 

Q. Do you recall, Mr. Black, that I stated to 
you 

Mr. Maxwell: That has been asked and answered, 
I believe. [454] 

The Court: He can’t recall any more of that 
conversation. 

Mr. Avakian: I would like to refresh him on it, 
your Honor. 

@. Do you recall I stated to you, since you and 
f were both in San Francisco and Dr. Kelley was 
in Nevada, that it might take some time to try to 
arrange for all three of us to be in one place at 
the same time and you answered, “Well, send your 
report on” and it really wasn’t too important any 
more whether he signed or not. 

A. I really don’t recall the first part of that. 

Q. Do you recall the last part? 

A. I believe I did tell you I sent my report in. 

Q. Do you recall, Mr. Black, anything else that 
you asked us to provide at that conference on June 
9, 1954 in Reno, other than the items which we 
have just mentioned ? 

A. Well, as I said before, I was under the im- 
pression we had asked for additional details regard- 
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ing cash on hand. Without referring to my own 
notes on it, against your letter, I would say it 1s 
possible that that particular request was made since 
the letter came. 

Mr. Avakian: May I ask permission, at the con- 
venience of the clerk, some time or other a copy be 
made, at our expense, of Exhibit F(1) for identifi- 
cation, for our file? [455] 

The Court: The Court will direct a copy be 
made for Mr. Avakian. 

Mr. Maxwell: May I, at this time, ask that copy 
of the statement be marked for identification, which 
was used to refresh the witness’ recollection on the 
questions? 

Mr. Avakian: We again need these documents 
during the trial. May I suggest that the original 
typewritten copy, which I am sure Mr. Maxwell 
has, be marked fer identification if he desires to 
have it done? 

My. Maxwell: f would like to have the docu- 
ment marked used to refresh the witness’ recol- 
lection. 

The Court: It may be marked for identification. 

That will be defendant’s G-1 for identification. 

@. You testified that your recollection was that 
at this conference on February 4, 1954, which was 
stenographically transeribed, Dr. Kelley told you 
that all of his bank accounts had been listed on 
the net worth statements which are in evidence 
here as Exhibit 121. Did I understand your testi- 
mony correctly in that record? Is that your testi- 
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mony ? A. Yes. 

Q. Iwill ask you to look at Exhibit G-1 and tell 
me what Dr. Kelley’s words actually were? 

Mr. Maxwell: I believe that will be reading from 
a document not in evidence. 

Q. Does that refresh your recollection as to what 
Dr. Kelley [456] told you? 

A. It says here, “I am almost positive that I 
listed on the net worth statement. Remember that 
is to the best of my memory.” 

Q. In all these conferences, Mr. Black, you were 
asking Dr. Kelley questions, did you give lim a 
list of items you wanted to question him about, so 
he could try to gather the information, or did you 
just call him in and start putting the questions to 
him? 

A. We didn’t give him a list of questions. 

Q. ‘he other conversations with him were not 
stenographically transeribed, 1s that correct? 

ie What is correct. 

Q. In all of these conversations, when you say 
he said this or that, isn’t it true he was testifying, 
or stating to you at that time, that he thought it 
was this way, or to the best of his memory it was 
that way? 

A. I believe that if he used that expression, I 
would have that in my notes. 

Q. From your recollection you don’t remember 
that he had said this, during the questioning, to 
the best of his memory they were all listed, you 
don’t recall about that, do you? 
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A. There may be some other questions here, I 
don’t know whether there is or not. 

Q. Possibly there is. We will not take the time 
to look at it [457] now, but you can look for it later 
on. J am sure your counsel will give you the 
original. You also testified that in February, 1954, 
Dr. Kelley told you that he maintained the medical 
records himself and took them home. Do you recall, 
Mr. Black, in your various discussions with Dr. 
Kelley, whether he told you that at one period he 
followed the practice of keeping the medical rec- 
ords at home because he didn’t have a secretary at 
the office, and other periods, when he had a secre- 
tary at the office, some of the work was done there ? 

A. I don’t recall that. As I recall, he said that 
the records were kept at the office except for filing 
and they were taken home for a period of a weck or 
two. 

@. What did Dr. Kelley tell you at that confer- 
ence, if you can remember, as to who prepared the 
tax returns? A. This was in February, 1954? 

Q. Yes. 

A. He said he and his wife prepared the re- 
turns and prepared them from deposit slips and 
work sheets. 

Q. He also said, did he not, in connection with 
that answer, that Mrs. Kelley did 99 per cent of the 
work ? 

A. Yes, he did. He said Mrs. Kelley did most 
of the work, 99 per cent of the work on the returns. 
T believe he also said—I don’t know whether refer- 
ring to returns or deposit slips—but he said that 
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he checked the figures. 

Q. And he told you, did he not, in these various 
conferences [458] you had with him, that the reason 
why certain assets were carried in the names of his 
brother and sister and mother until 1950 was that 
he was having financial difficulties with his first 
wife? 

A. That was brought out in one of these conver- 
sations. 

Q. He told you that right from the beginning, 
didn’t he? A. I believe he did. 

Q. And isn’t it a fact that you found, in your 
investigation, that in 1950, after he had reached a 
final settlement of his financial difficulties with his 
first wife, that these various assets, which had been 
carried up to that time in the name of his brother 
and sister and mother, were transferred in his own 
name ? 

Mr. Maxwell: Objected to as hearsay. 

The Court: If the witness knows if they were, 
it is not hearsay. You may answer. 

A. The amounts were transferred into Dr. Kel- 
ley’s name, I am not sure in 1950 or possibly 1991. 

My. Maxwell: I am going to ask that be stricken 
as hearsay. 

Mr. Avakian: It is in evidence. 

Mr. Maxwell: The quitclaim deed can speak for 
itself. This witness’ testimony is precisely the same 
thing counsel objected to on direct examination. 

The Court: The deed speaks for itself and is 
in evidence. [459] 

Q. I will show you plaintiff’s Exhibit 59, which 
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is a certified copy of a quitclaim deed from Win- 
field O. Kelley and Cora R. Kelley to Wayne P. 
and Lois Kays Kelley, shown recorded on April 17, 
1950, and I will ask you if you can tell us whether 
that represents the deed on Dr. Kelley’s house? 
Mr. Maxwell: It has been read in evidence and 
read to the jury. 
Q. Did you examine fully that particular docu- 
ment, or the original, on file in the recorder’s office, 


in connection with your investigation? A. Yes 
Q. Ave you satisfied that is the deed on Dr. and 
Mrs. Kelley’s house? ee NEES, 


Q. Did you aiso make an investigation as to 
what happened to the bank accounts that were car- 
ried in the names of Dr. Kelley’s sister and brother 
and mother? A. We did, yes. 

Q. And did your investigation show to you that 
in 1950 those funds were transferred into Dr. Kel- 
ley’s name ? 

A. Without having those bank accounts, I 
couldn’t give you the date. I would say approxi- 
mately 1950 and I am not sure about the account in 
Phyllis Kelley’s name in Reno, whether that was 
closed in 1950 or 1952. [460] 

Q. J think the records are here. I won’t take 
time to look them up now And, incidentally, there 
has been evidence here of Dr. Kelley depositing 55 
thousand dollars in currency with a broker to pur- 
chase stock in June of 1950. Did you hear that 
testimony ? Ge es. 

Q. You knew of that during the course of your 
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investigation, did you not? A. Yes. 

Q@. Did you also make an investigation to de- 
termine the date on which the action, which Dr. 
Kelley’s first wife had filed against him in Nevada, 
was finally disposed and settled? 

A. Again we would have those records in the 
files, yes. 

@. Isn’t it true, Mr. Black, that it was shortly 
after that litigation was settled that the 55 thousand 
dollars in eurrency was deposited with the broker 
for stock? A. I can’t say the date. 

Q. { will show you plaintiff’s Exhibit 125, Sat- 
isfaction of Judgment, showing it was filed May 
16, 1950. Did you examine that document in the 
course of your investigation? 

A. I have seen this before, yes. 

@. And you know, do you not, it was in June, 
1950 the 55 thousand dollars was deposited with the 
broker in currency ? 

Mr. Maxwell: Objected to as calling for hearsay. 
ft is in the record. [461] 

Q. I call your attention to Exhibit 26 for iden- 
tification, which appears to include some bank de- 
posits slips of Wilson, Johnson & Higgins. Will 
you examine the first amount and date? 

Mr. Maxwell: TI will stipulate counsel is entitled 
to read any these exhibits to the jury at any time. 
No need to keep this witness on the stand. 

The Court: That is true. This is cross-examina- 
tion. 
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A. This deposit slip is dated June 21, 1950 in 
amount 55 thousand dollars in currency, plus other 
amounts. 

@. You had examined that in the course of your 
investigation too, had you not? A. We had. 

Q. You testified, Mr. Black, that when you and 
Mr. Green had Dr. Kelley’s patient cards in 1953, 
you transeribed information only from those cards 
on which you found a record of payments made in 
the years 1948 to 1952, is that correct? 

A. Only those years, yes sir. 

Q. Did you, on various cards, have difficulty in 
determining the year of payment? 

A. Yes, on some cards we had some difficulty. 

@. In other words, you could find the month and 
date, but the year would be hard to determine, is 
that right? 

A. Yes, that is correct in some cases, but we were 
able to determine by preceding and subsequent entry. 

@. In all instances you couldn’t do that? [462] 

A. I believe there were some instances that we 
eouldn’t tell that. 

@. Do these ecards have both medical and finan- 
eal information on the same card? A. Yes. 

Q. And were many of these ecards written in a 
small hand with closely packed writing? 

A. I believe that is correct. 

@. Typical doctor’s scribbling? 

Mr. Brown: We object to that. He can’t testify 
how a doctor scribbles it. J think that is testimony 
of My. Avakian. I realize he should have wide lati- 
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tude, but the testimony of the witness is saying lit- 
tle and Mr. Avakian is saying a lot. 

@. Mr. Black, the records which you used in try- 
ing to identify the income that was reported on 
returns consisted of what? 

A. There was the duplicate slips. Records we 
used are transcriptions. We also used the receipt 
books, those that were available. In some eases it 
was necessary to refer to the records of collection 
agency to identify the particular basis for payment 
and in some cases, where we would have a record 
of income, which was otherwise unidentified, we 
were able to identify that by the patient himself 
who signed a check and identified it in that way. 

Q. You testified that Dr. Kelley told you that 
he had a mortgage on his Ford automobile and 
that you made an inquiry about [463] that? 

A. Yes, that is right. 

@. Where did you search for the record of that 
mortgage? 

A. The Ford Agency, Richardson-Lovelock. f[ 
assumed at the time he had merely bought the car 
on credit. We found that that was not the case. I 
believe we also looked over title mortgages at the 
court house in Reno. 

Q. Where else did vou look? 

A. That was all, I believe. 

Q. Did you look for title mortgages in Carson 
City ? A. No. 

Q. Did it occur to you that title mortgages on 
automobiles might be recorded in Carson City, at 
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the State capitol? A. They might be recorded. 

Q. I take it that didn’t occur to you? 

A. If it was in Reno, it would be recorded there. 
Tt could be recorded in Alaska, so far as I was con- 
concerned. 

Q. You didn’t want to make a trip there. Did 
you cheek, by any chance, the First National Bank, 
First & Virginia Branch, in Reno? 

A. I believe we asked the bank for all their ree- 
ords pertaining to Dr. Kelley. 

@. Did you ask them if they had any title mort- 
gage at any time on any automobile belonging to 
Dr. Kelley? 

A. Well, I checked the records of the [464] bank. 
I don’t reeall going to the bank about Dr. Kelley. 
That is the usual procedure. 

Q. You just overlooked mentioning it when I 
asked you to state where you had looked, is that it? 

A. Yes. 

@. During the course of your investigation of 
this ease, did you ever say to Dr. Kelley: “Doctor, 
there are some indications here that fees paid to 
you by these particular patients were not recorded. 
Can vou help us find out whether they were or not, 
or give us anv explanation?” 

Mr. Maxwell: Objected to as argumentative. 

The Court: Objection sustained. 

Q. Did yon ever discuss specific patient cards 
with regard to financial information with Dr. Kel- 
ley? A. We discussed Mr. Green’s card. 

Q. That is the only one? A. Yes. 
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Q. When was it that you discussed Mr. Green’s 
eard? 

A. That was the day in the doctor’s office, the 
first time I seen Dr. Kelley, November 6th. 

Q. This was after Mr. Green had taken the first 
batch of patient cards and then you were returning 
them together? A. That is correct. 

Q. He took them alone the first time—at least, 
vou weren't with him? 

A. I wasn’t with him when he picked them up. 

Q@. Do you remember what your discussion with 
the doctor was on Mr. Green’s patient card? 

A. As I recall, we asked him if all his cards 
were there and whether or not he destroyed or dis- 
earded any, and he told us he destroyed or discarded 
certain cards that he referred to as ‘‘no goods’’. 
Then we asked him specifically where Mr. Green’s 
eard was, and he replied that, “Tf it isn’t in the file, 
it must have been misplaced.’’ 

Q. Was there any further discussion about Mr. 
Green’s card? 

A. I don’t recall any about Mr. Green’s card. 

@. With regard to these ecards he said he dis- 
earded, so-called ‘‘no goods”, isn’t it a fact what 
he told you about this was that from time to time he 
eleaned out his files by discarding cards on patients 
whom he was sure would never be coming hack 
again for any reason? 

Mr. Maxwell: Objected to as argumentative and 
an attempt by counsel to testify. 

The Court: Objection sustained. 
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Q. Then will you tell us what Dr. Kelley told 
you? 

My. Maxwell: Objected to as asked and answered. 

The Court: Objection sustained. 

Mr. Avakian: I don’t beheve that was asked on 
cross-examination. I think that is all, except to 
cross-examine on Exhibits 127 and 130. 

Mr. Maxwell: May I defer re-direct until [466] 
after counsel has completed ? 

The Court: J think that will save from duplica- 
ting. 

(Jury admonished and recess taken at 4:05 
TE Maas) 


Thursday, April 5, 1956.—10:00 A.M. 

Defendant present with counsel. Presence of the 
jury stipulated. 

MR. BLACK 
resumed the witness stand. 

Myr. Maxwell: May it please the Court, before 
counsel begins his cross-examination, Mr. Black ran 
some tapes last night, I believe, on documents 127(a) 
and 130(a) in evidence and I would like to put in 
the record the correction on the totals at this time, 
if I may. 

The Court: You may reopen for that purpose. 


Direct Examination 
Q. (By Mr. Maxwell): Mr. Black, you have 
that information with you? 
A. Yes, I made a note of it on the bottom of the 
exhibits. 
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Q. You had better point those notes on it. You 
shouldn’t make anv marks on the exhibit after it 
goes in evidence. That is 127(a). 

A. These are the correct figures at the bottom. 

Q. On the last page of each exhibit, 1s that 
right? A. That is right. 

@. And which is dated 4-4-56? 

A. That is right. [467] 


Q. Can you give me the corrected totals in these 
various columns? 

A. For the year under the stipulations column— 

Q. $1350.00? 

A. That is correct. The next column, testimony, 
total is $3211. 

Q. That is $50 off. 

A. Under the patient card column for that year 
total $7580. 

Q. All right, continue. 

A. And the fees identified column, $1117 and 
under the fees not identified column, $9,472.50. For 
the year 1950 we did not change any totals on the 
first column. 

Q. Will you give the totals? 

A. Under the stipulation column $1760; under 
the testimony column, $5553; patient card column, 
$14,940.50; under the fees identified column $5062 ; 
under fees not identified column, $14,880.50. For 
the year 1951, under stipulations column, $2,981. 

Q. That is the same figure ? 

A. I guess that is. Under patient colunm, $15,- 
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247.85; under fees identified column, $5,559.04; fees 
not identified column, $18,480.31. 

Q. There was no additional figure for that year? 

A. There was not, in this exhibit. 

Q. All right, 1952 then? [468] 

A. First column remains $16,666.50; testimony 
column, $2948; patient card column, $8102.25, and 
the fees identified column, $5693.13 and the fees not 
identified, $4552. 

Mr. Maxwell: Thank you, Mr. Black. 


Cross Examination 


Q. (By Mr. Avakian): Mr. Black, do the cor- 
rection of the errors which you discovered last night 
result from errors in addition, or were there 
changes in the figures on the exhibit, or both? 

A. Both, there were changes on the page and in 
addition. I had to have some help with this and I 
think there were two or three changes on the sheets. 
Thereafter I didn’t make any further changes. 

@. In other words, some one who was helping 
vou actually changed the figures on the exhibits 
themselves ? 

A. I believe the figures were added rather than 
changed. 

@. Can you tell us those items ? 

A. Mrs. Freda Cooper in 1949, final figure of 
$5. That would be in the last column. I don’t think 
that was in there originally. For the same person, 
1950, $13.50, T believe is addition; I don’t believe in 
there originally. 
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Q. In which column, Mr. Black? 

A. That is Mrs. Freda Cooper entry, in the pa- 
tient column and fees not identified column. 

@. Thirteen dollars? 

A. Thirteen fifty. For the year 1949, [469] also 
patient card column and fees not identified column. 
[ have a note here there is also an addition in the 
identified column for the year 1952. I don’t have 
the name here for that. 

Q. What was the amount of that? 

A. Ten dollars. 

Q. You don’t know what patient that was? 

ENO. Cont. 

Q. These are the only changes that were made 
on the face of the exhibits themselves, is that right, 
Mr. Black? A. That is right. 

Q. And these changes are included in the revised 
totals, is that right? ees: 

@. Were there other errors found, which were 
not entered on the exhibits? You said before you 
discovered it some one was helping you to enter 
these. 

A. I didn’t say there were errors. We didn’t in- 
elude all the items on the list. Sometimes items were 
eine @ini 

Q. In other words, in checking last night you 
found you rexhibits were incomplete with respect to 
some small items? 

A. Well, we didn’t attempt to put in the small 
items. 

Q. Who did this checking of the exhibits and 
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the finding of the correct amounts and correction of 
your additions? 

A. I did some of it myself. My. Wiliam Beach, 
who is with the Internal Revenue Service, and Mr. 
Sam Beardsley. [470] 

®. There were three of you, in other words? 

A. Yes. 

@. And then after you had made your examin- 
ation, these exhibits were then delivered to Mr. 
Maxwell last night, is that right? A. Yes. 

@. Let me ask you a few general questions re- 
garding these exhibits. You refer to the exhibits 
and JI will refer to the blackboard. Would you tell 
us the nature of the entries which vou entered in 
the column designated as stipulations? 

A. Those were the figures that I took from my 
notes, the information from stipulates that had been 
offered. 

Q. In other words, as to people to whom it was 
stipulated if they appeared they would testify to 
such and such an effeet, you made notes of what 
their testimony would be if called, and those notes 
were the basis for the amounts entered in the stip- 
ulations column, is that right ? A. ‘Yes. 

@. What did you enter in the testimony column, 
what was the nature of the entries? 

A. That was notes [ took heretofore on the testi- 
mony of witnesses, with two exceptions, when I was 
out of the court for a few minutes and got. the infor- 
mation from notes taken by Mr. Calkins and Mr. 
Green. 
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Q. So that the stipulations column represents 
people not here [471] personally, as to whom stip- 
ulations as to what they would testify have been 
entered, and the testimony column represents people 
actually here as witnesses ? A. That is right. 

Q. What did you enter in the column under the 
patient card here, pe? 

A. That was information that was applicable if 
the column wasn’t intended to be complete. We 
made an entry in that column only when there was a 
specific reason for it. ‘“Px” in that column doesn’t 
mean that there is no patient card. When we had 
some information regarding stipulation or the testi- 
mony, there is also some reason for making entry 
in the patient card column, we did that. 

Q. What was the basis on which you decided 
whether to make an entry in that column or not? 

A. In some eases the stipulation also referred to 
the fact that the doctor’s records had the same fig- 
ures and the doctor’s records reflected the same 
income. 

Q. In those instances you entered in the patient 
eard column? A. Generally we did. 

Q@. That was your intent, at least? 

A. That was our intent. 

Q. Is that the only type of entry which you 
made under the patient card column? 

A. No, generally the purpose of making entry 
under the patient [472] card column was when we 
had no information from witnesses or stipulations. 
In that case we picked up the amount that was 
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shown on our transcript of the patient cards. 

Q. This second category then relates to patients 
who were neither present as witnesses or covered by 
stipulation, and in those instances you used your 
transcript of Dr. Kelley’s patient cards to enter the 
amount in the patient card column, is that right? 

A. Yes. 

@. Is your transcript of those things available 
here ? A. Yes. 

@. Do you have it with you? 

A. Yes, I do. 

@. Were there any other types of entry you 
made in the patient card column ? 

A. I notice here I have in some cases a memo- 
randum entry in brackets which was amount re- 
flected on our patient card transcript, even though 
we did have testimony of the particular witness. 

Q@. What was the basis for deciding to include 
those? 

A. It was really a reference for my own use. It 
has no bearing on the column fees not identified, 
because m that particular instance we used the tes- 
timony of the witness. 

@. Now with respect to witnesses who were cov- 
ered hy either stipulation or testimony column, ean 
you tell us, Mr. Black, [473] whether there are 
many instanees in which your transeript of the pa- 
tient eard shows that the amounts are substantially 
the same amounts covered by the stipulation or tes- 
timony that were on the patient eard, but vou had 
not entered that on the exhibit? 
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ir. Maxwell: Objected to—calls for speculation 
of the witness, particularly the use of the word 
‘‘many.” If counsel would state specific instances, 
that is satisfactory, but to characterize it as “many” 
instances, we object. 


Mr. Avakian: Let me rephrase it. 

@. You testified, where there was either testi- 
mony of a witness or stipulation as to testimony, as 
to amounts paid, if at that time we had not reached 
a stipulation in court that those amounts were 
shown on the patient card, that you entered in the 
patient card column that amount? Did I understand 
you correctly on that? A. Yes. 

Q. Now my question is this—did your transeript 
of the patient cards indicate that in instances where 
there was a stipulation or testimony as to the 
amounts paid, without any stipulation in court as to 
what the patient card showed, that nevertheless the 
patient card did show the amount stipulated or tes- 
tified to? 

A. If I understand the question, you would like 
to know in instanees where we picked up the infor- 
mation from the stipulation and testimony and 
there was no reference to the patient card, you 
would like to know whether our transcript of the 
patient [474] ecards shows the same amount ? 


Qe Yesr iat 1s rohit: 


A. That I don’t know. It would take quite a bit 
of time. 


@. What I am trying to get at—is your exhibit 
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intended to imply to the jury that if you had no 
entry on the patient card 

Myr. Maxwell: Objected to as argumentative. The 
exhibit speaks for itself. 

The Court: Objection sustained. 

Q. Does the absence of any entry in the patient 
eard column mean that you found no entry in your 
transcript of the patient card for that year? 

A. It doesn’t mean that. We didn’t make any 
attempt to tie in the patient card with these other 
entries if we were using the other information. 

Q. If we may then come down to the other fig- 
ures—take 1949 as an example, the total that you 
have for the patient card column is $7590. Does that 
represent total amount of fees shown on the pa- 
tient card, according to your transcript of the pa- 
tient cards? 

A. That figure really does not mean a thing. 

Q. Now on this column, would you read the 
heading on the exhibit here? 

A. Fees identified on return. 

Q. What do the entries in that column repre- 
sent ? 

A. They represent the identified reported income 
which we were able to locate that applies to that 
particular patient. [475] 

Q. What material did you use in attempting to 
identify the fees for that particular patient? 

A. We used the dupheate deposit shps, tran- 
seripts thereof; used the reeeipt books which were 
available. We used the collection agency records. 


United States of America 443 


(Testimony of Robert Black.) 

Q. Do you have your transcript of the duplicate 
deposit books with you? 

A. Yes, I have it in the ear. 

Q. Can you tell us the nature of that informa- 
tion? 

A. Yes. We transcribed each individual entry 
from the duplicate deposit slip on to an individual 
three by five card and filed them in alphabetical 
order. 

Q. Do the dupheate deposit slips give listing of 
the cheeks or the clearing house of the check? 

pee Yes, they co. 

Q. Did the dupleate deposit slips also have writ- 
ing alongside the check, and name? 

A. Generally all of them did. 

Q. Was that true always, or are there some in- 
stances where there was no name? 

A. There were some instances where there was 
no name. 

@. Were these full names or the last names? 

A. Just the last names generally. A few have 
first name. 

Q. Do you know whether those names repre- 
sented the name of the patient or the name of the 
person who signed the cheek? [476] 

A. Generally it has the name of the person on 
it, some person who signed the check. 

@. How do you find that out? 

A. Normally there was a reference to that in the 
doctor’s records of patient ecards. I think there 
might have been a few instances in the receipt 
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books, and we also had additional information on 
that when we circularized the patient. 

Q. Did you make any inquiry of the doctor or 
Mis. Kelley, directed toward identifying the names 
on the different deposit slips of any particular pa- 
tient ? 

A. No, we didn’t particularly ask them about 
that. We did ask about information on the different 
cards. 

@. As to particular patients, you mean? 

A. No, we asked for patient cards we tran- 
seribed to recheck our figures. Since the doctor re- 
fused, I didn’t want to ask them for information 
pertaining to particular ecards. 

(Answer read.) 

Mr. Maxwell: That is not the answer. 

A. When they refused to give us them, If did not 
ask for additional information. 

@. Did vou state that Dr. and Mrs. Kelley re- 
fused to let you sce the patient cards? 

Mr. Maxwell: That wasn’t the question. 

The Court: Ask your question. If you can reeall, 
let him answer as he reealls. [477] 

Q. My question, I believe, was this, Mr. Black— 
did vou take wp with Dr. and Mrs. Kelley any par- 
ticular names and make any inquiry in an effort to 
identify the names on the duplicate deposit slips of 
particular patients ? 

A. No, we did not ask for the information about 
any particular patient. We did ask that they re- 
submit their patient cards, and inasmueh as they 
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refused to resubmit those records, I did not think 
there was any sense in asking for any information 
about any particular patient. 

Q. When was it that you asked them to resub- 
mit their patient cards? 

A. I believe we asked for that information at the 
time of the conference we had on February 4th. 
I believe I took it up with you once, possibly twice, 
since then. As I recall, the answer came not from 
the doctor himself, but from you. 

Q. It was not Dr. Kelley who refused, but the 
answers came from me, is that right? 

Mx. Maxwell: I believe the witness asked Dr. 
Kelley on February 4th. 

The Court: Let the answer speak for itself. L 
don’t want counsel, either one, to testify. 

Mr. Maxwell: I don’t want to testify. I would 
like very much to have the witness testify. 

Q. “Who made the refusal? 

A. Whether we actually asked the doctor that 
question in the [478] conference on February 4th, 
I am not certain. I believe we did, but I couldn’t 
swear to it. 

Q. Did you ask me? A. Yes. 

@. When did you ask me? 

A. Well, it was some time between February 
conference with the doctor and the June conference 
we had with you. It may have been at the June con- 
ference. 

Q. You asked me in person or by letter? 

‘A. J helieve I wrote you a letter. 
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Did L answer you by letter? 

Yes, you did. 

Do you have that letter? 

Not with me. 

Where is it? A. I think in the files. 

In the courtroom or building? 

It is not in the courtroom. It may be in the 
building, I am not sure. 

Mr. Avakian: Your Honor, simply as the basis 
for laying the foundation for offering copy of the 
letter, I would request the production of the orig- 
inal of the letter addressed by me, by air mail on 
March 4, 1954, to Mr. Robert Black, and if the orig- 
inal is not available, I will ask permission to offer 
copy in evidence, after showing it to the witness. 

Mr. Maxwell: Why don’t you let him look at the 
copy, counsel ? 

Mr, Avakian: I will be happy to. 

The Court: Gentlemen, what is the delay? 

Mr. Maxwell: May it please the Court, I have no 
objection as to the authenticity of those documents. 
I do have an objection as if at any time they are 
offered in evidence or used, I will have an objection. 
As far as the authenticity is concerned, I am very 
happy to have those used. 

Mr.. Avakian: May I have these two documents 
marked as one exhibit for identification, your 
Honor. 

The Court: They will be marked defendant’s Ex- 
hibit H-1 for identification. 

Q. J am showing you Exhibit H-1 for identifica- 
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tion. Directing your attention first to the two-page 
letter, on top dated February 12, 1954, addressed to 
me, I ask you whether that is your signature on the 
second page? peer es, 1 1s: 

Mr. Maxwell: I will so stipulate, counsel. 

Q. And as to the second document, the two pages 
of yellow paper, which appears to be a carbon copy 
of letter from me to you, is that copy of letter that 
you received from me? 

Mr. Maxwell: JI will so stipulate, counsel. 

A. It appears to be a copy of the letter I re- 
ceived. 

Q. And when you said you thonght you may 
have written to me to [480] make a request for re- 
examination of the patient cards, does this refresh 
your recollection now that your letter of February 
12, 1954 to me was the letter in which you made 
that request? A. That’s right. 

Mr. Avakian: T will offer these in evidence, your 
Honor. 

Mr. Maxwell: Well now, your Honor, those doc- 
uments are used to refresh his recollection, not im- 
peaching. 

The Court: Do you object to the offer? 

Mr. Maxwell: Yes sir. 

The Court: Objection sustained. 

Mr. Avakian: I wonder if I could be heard on 
that. The testimony of the witness was that Dr. 
Kelley refused to permit a re-examination of his pa- 
tient cards. Then there was the method—he thought 
the refusal came from counsel, and finally it devel- 
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ops, through his testimony, refusal came from me 
by letter. I think the letter itself is the best evidence 
of the refusal and his letter to me is the best evi- 
dence of the inquiry. I think it would be highly 
prejudicial to let his testimony stand without show- 
ing the actual communications made in both direc- 
tions. 

Tne Court: Counsel, testimony has been directed 
on cross examination and having been refreshed by 
the letter. It may stand. 

My. Avakian: Then, your Honor, may I go into 
the details [481] of the letter through our inquiry 
and reply, so the full matter may be developed for 
refreshing his recollection? 

The Court: You may through cross examination. 

Q. Mr. Black, referring to these documents, to 
the extent necessary to refresh your recollection, 
would you state first of ail whether, in your letter 
of February 12, 1954 to me, you made inquiry 

Mr. Maxwell: I will object to what counsel is 
doing, actually reading copy of the letter not in 
evidence, and further it would be argumentative, 
attempt of counsel to testify. 

The Court: Well, I don’t think counsel, through 
the back door, can come in over the Court’s ruling. 
Whether this information, this answer is material, 
I can’t say; so pursue on that point. 

Myr, Avakian: I will your Honor, and I assure 
you I am not trying to circumvent the Court’s 


ruling. 
A. May I answer the question you asked a while 
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ago. While we were going through these accounts 
at the February 4th conference with Dr. IXelley, 1 
noted where we definitely did ask him at that time 
if he would care to submit certain of his records 
and his answer at that time—your letter also re- 
freshed my memory on that pomnt—was that he 
didn’t want to do that because he had had certain 
trouble getting his records back in the past. 


@. Isn’t ita fact, Mr. Black, that while you and 
Myr. Green had the patient cards, from October to 
December 17, 1953, or whatever [482] the exact date 
was, that during that period Dr. Kelley made a re- 
quest for an immediate return of his records be- 
cause of certain action which the Treasury Depart- 
ment had taken against him? 

A. He made such a request. At that time Mr. 
Green was in San Francisco, I don’t know whether 
on a trial or military leave. Then I went away for 
a few days and the very day I returned I took the 
records to him. 

@. And that was approximately a week after 
my request? 

A. I think less than a week; a maximum of six 
days. I think less than a week. 

Q. Did I give any explanation to you as to why 
I did not want to give you the patient cards at that 
particular time that you made the request of me? 

Mr. Maxwell: Object, if your Honor please. The 
question calls for a yes or no answer. 


Q. That is all this question calls for. 
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The Court: The witness may answer. 

A. I remember an explanation, as I recall with 
you from a telephone conversation. 

Q. Was the refusal from me an outright refusal, 
or was it a statement that the request could not 
be granted at that time for certain reasons? 

we ltewisn’t an outright refusal: 

Q. What was it then? [483] 

A. You said—I think there are two conversa- 
tions here—I think at one time you said that you 
could not submit the records at that time because 
you were having them audited by your auditors at 
the time. If I recall, perhaps later in telephone 
conversation, you said that you did not want the 
doctor’s records given to us if they were going to be 
used the subject of the recircularization that might 
be damaging to the doctor’s patients. 

@. Does examination of defendant’s Exhibit F-1 
for identification, which is my letter of June 14th, 
refresh your recollection as to whether this last 
statement you made was by telephone or by letter? 

A. Yes, it does. 

Q. And how was it? 

A. Well, it says here, the question of—— 

Mr. Maxwell: We object to reading the docu- 
ment, 

Q. The question is, was my statement to you 
made by telephone, as you stated you thought, or 
was it made by letter? 

A. By letter, and I believe it was also by tele- 
phone. 


